Ha ocHoBy unana 6. ctaB 1. Ypen6e o 3actrynuuky Penmy6nuke CpOuje npen
EBpornickum cynom 3a Jjpyacka npasa (,,Cinyx6enu rimacauk PC, 6poj 61/06
—npeuninheH TEKCT) o00jaBJbyje €€, Ha CPIICKOM U CHIJIECKOM jE3HKY,
Ipecyna EBporckor cyzia 3a Jpyacka mpasa o npejactaBuu 0poj 48497/06
— bBepmanoBuh npotus Cpbuje, koja riacu:
»CABET EBPOIIE
EBPOIICKU CY [ 3A JbYJICKA ITPABA

JIPYTO OJIEJLEILE

BEPMAHOBHWH nporus CPBUJE
(Ilpeocmaska 6p. 48497/06)

MPECYJIA

CTPA3bYP

23. pedbpyap 2010. ronune

Osa npecyoa he nocmamu npagoCHAMCHA Y OKOIHOCMUMA NpedsuleHum
unanom 44, cmae 2 Konsenyuje. Mozyhe cy pedakxmopcke npomere.



Y npeamery Bepmanosuh nporus Cpouje,

EBporicku cyn 3a jpyzacka npasa (pyro onesmemne) 3acenajyhu y sehy y
YHjeM Cy cacTaBy OWJIH:

Francoise Tulkens, npedceonux,
Ireneu Cabral Barreto,

Vladimiro Zagrebelsky,

Danuté Jociené,

Dragoljub Popovi¢,
Andras Sajo,

Nona Tsotsoria, cyouje,
u Sally Dollé, cexpemap Ooemerva,

nocie Behama Ha 3aTBOPEHO] ceaqHuIn oapKaHoj 2. hedpyapa 2010.
TOJINHE,
n3puue cienehy npecymy, Koja je ycBojeHa Ha Taj JIaH:

MNOCTYITIAK

1. TIlpeamer je dopmupan Ha OCHOBY mpeactaBke (Op. 48497/06)
npotuB Peny6muke Cpb6uje, koy je Cyay mo meo mpema uiany 34.
KonBennuje 3a 3amrTury JbYJACKMX TIpaBa M OCHOBHUX clo0ojna
(“KonBennmja”), napxaBpanuH Cpbuje, 1. Jlyman Hepmanosuh
(“momgHOCHNan npeacraBke’’), nana 24. aopem6Opa 2006. rogune.

2. Tlomnocuona mpencraBke 3actymnana je tha A. 'ahemra, agBokat u3
Hosor Cana. Binagy Cpouje (,,Biaga®) 3acrymao je men 3actynuuk, . C.

[Hapwuh.

3. TlomHocumar mpencTaBKe je TBPAMO J1a Cy AYKUHOM M YCIOBHUMA
ETOBOI NIPUTBOPA, KAa0 M HEOAroBapajyhoM JeKapcKoM HETOM Y TOM
neproay, nopeheHa merosa npasa npema wi. 3, 5 i 6. Kousenuuje.

4. Tlpeacennuk [pyror onespema je 30. aBrycra 2007. roguHe OQTy9HO
na Brnany obaBectu o mpencrasiu. OminydeHo je, Takohe, 1a ce OCHOBaHOCT
IpeJICTaBKe pa3MaTpa MCTOBPEMEHO KaJl M HhEeHa JOMyIITeHOCT (wiaH 29.
cras 3.).

YUIBLEHUIE

I. OKOJIHOCTU IIPEJIMETA

A. KpuBHYHH MOCTyNAK



5. Tlomnocunarn npencrtaBke je pohen 1966. ronune u xuBu y HoBom
Cany.

6. Hamnexuu opranm cy 24. mapta 2003. rouHE MOKPEHYIIM KPUBUYHHU
UCTPaXXHU TMOCTYIAK y OJHOCY Ha MOJHOCUOIIA MPEACTaBKe 300T CyMmbe Ja
je 37m0ynoTpeduro cinyx0eHn moyioxaj u GpajacuuKoBao CIyKOCHE UCIIpaBe.
[MogHOCHOIA TIpeicTaBKe je UCTOT JaHa MCIHUTA0 HUCTPAXKHH CYAHja, KOjOM
MIPUJIMKOM j€ TIPHjaBUO TIPUBPEMEHY apecy.

7. Tonmuuwmja je 5. maja 2003. ronguHe IpeTpa)xkuiia CTaH y BIACHUIITBY
MOJHOCHOIIA TIPEICTaBKEe Ha aJpecH HEroBor mnpeduBanumTa. Majka
MOJHOCHOLIA TPEJICTaBKe, Koja je Oujla IMpUCyTHA MPUIUKOM IIpeTpeca,
W3jaBuja je Jla TIOTHOCHIIAI MPEJCTaBKEe HUjE KUBEO y TOM CTaHY BHUIIE O
nBe ronuHe. [Ipema 3BaHMYHOM TIOJHUIIUjCKOM H3BEINTAjy, TOJHUIMja Ce
3aTuM TeneoHoM oOpaTuiIa MOTHOCHOILY TTPEACTABKE U OH UX je 00aBECTHO
Jla TPAKW HOBU CTaH.

8. Kacnuje, mocne 3axteBa OKpyXHOT jaBHOT TyKujamTBa y HoBom
Cany, 2. jyna 2003. romune, Oxpyxnu cyn y HoBom Cany je moneo
pememe o oapehuBamy mputBopa mpema uinany 142(2)(1) 3akoHuka o
KPUBHUYHOM IIOCTYNKY (OHMAacHOCT oj OEKCTBa) M H3JaBamy Hajora 3a
BEroBo xamiewe. [logHocmnan mpeacTaBke je YIOXKHO 3kajady Ha OBY
OIyKy. ApaBokar momHocuona mnpexactaBke je 4. jyna 2003. romgmHe
noctaBmwia OxpyxHoMm cyny y HoBom Camy HOBY aapecy mOAHOCHOIA
npezncraBke, tBpachu na je to Beh ypammna 8. maja 2003. roaumue.
Mehyrum, Bpxoau cyn je 23. jyna 2003. rogune 01010 xandy MPOTHB
pelemba o IpUTBOPY.

9.  OxpyxHo jaBHO TyXunamTBo je 17. okroopa 2003. roguHe MPOTHB
MOJTHOCHOIA MPEACTaBKE MOHENO0 ONTYXKHHILY, a yCKOpo mocie Tora, 11.
neremOpa 2003. rogune, OKpYXHHU CYJ j€ YKHHYO pelIeHke O MPUTBOPY
MOJIHOCHOIA TpeAcTaBke u onpenuo jemctBo o 40.000 espa. [TogHOoCcHIan
MpEAICTaBKe j€ JIMYHO JI0IIa0 Ha TpeTpec y cya. Mehyrum, BpxoBau cyx je
YKHHYO peIlelke O JeMCTBY M BpaTHO INpeAMET Ha IMOHOBHO cyheme.
OKkpyXHH CyA je Toclie Tora IOHOBO JIOHEO pEIICHEe O MPUTBOPY
MOJTHOCHOIIA MPEICTaBKE TOIITO je HerOBO MOHAIIAKE A0 Taaa MOKA3UBAJIO
BEJIMKY OMACHOCT 0]l OeKcTBa. BpXOBHU Cy/I je TOTBPANO OBO PELICHE.

10. ¥ wmehyBpemeny, 6. ddebpyapa 2004. romuHe MOTHOCHKIIAILL
IpPEJCTaBKe j€ NPUBEACH HCTPAXXHOM CYIUjU WU 3agpXKaH y IPHUTBOPY.
[MomHocunan mpeacTaBke je TBPAMO Ja je caM OTHUINA0 y TOJHIIM]CKY
CTaHuIly, anu ce Briama ca TuM HUje cnoxuina. McmocrtaBwio ce na He
IOCTOjU 3BAaHMYHM TOJMIMJCKM U3BEIITA) O Xalllelky I[OJAHOCHOIA
npejacTaBke. Y JEIWHOM JOKYMEHTY KOjU C€ OJHOCH Ha jorahaj om Tor
JaTyma — HaroMeHH uctpaxHor cyauje OkpyxHor cyna y Hosom Cany —
HaBOJH Ce:



»KoHCcTatyje ce ma cy mnomumajuu... y 10.30 catm mpuBenu [mogHOCHOIA
MpeICTaBKe | AeKYPHOM HCTPAKHOM CYIHjH OBOT cyaa ... OKpHUBJBCHH U3jaBJbyje Ja ce
marac y 9.00 catu camomnunijatuBHo jaBuo CYII-y Hosu Capn, 3aTomro je 4yo na ra
paIHUIM TOJHIIYje TI03MBajy 1a ce jaBMH...

11. TlogHocunall npeAcTaBKe je 3aTpakuo Jaa Oyne MyITeH U3 MPUTBOPA
y3 jemctBo M monyauo je 50.000 eBpa. HberoB mpenior je oadujeH Kao
HEOCHOBAH, IOITO J€ ,,M3HOC [KOjH je] OCTBapHO HE3aKOHUTO MPUOABILEHOM
MMOBHHCKOM KOPHCTH HEKOJINKO IyTa Behn oJ] moHyheHor u3Hoca™, ma Tako
HUje Owino rapanuuja na Hehe mo6ehu. HberoB mputBop je mocne Tora
PEIOBHO MPOTy’KaBaH 300T TOT PU3HKA.

12. Oxkpyxnu cyn y Hoom Cany je 9. HoBemOpa 2004. roguHe oCyauo
MOJTHOCHOIIA TIPEACTAaBKE Ha Ka3Hy 3aTBOpa OJf YETHPU W IO TOJAWHE.
BpxoBuu cyn je 15. jyna 2005. roauHe YKMHYO Ty Ipecyly U BpaTuo
npeIMeT Ha HIDKY HWHCTaHIly, HMCTOBPEMEHO MPOIYKHUBIIA IMPUTBOP
MOJTHOCHOITY MIPe/ICTaBKe 10 cyhema Kako O ce CIPeunsio leroBo OEKCTBO.

13. TlomHocunary mpeACTaBKE je TMOAHEO HEKOJIWKO TMpejjora 3a
NyHITalke Ha CI000AY Y3 JEMCTBO, ajli CY HEerOBU MPEATIO3H 010HjCHH.

14. 'V oOHoBibeHOM moOCTynKy, OKpyXKHH CyJ jeé TIOHOBO HaIlao jaa je
MOJTHOCHJIAI] TIPEICTAaBKE KPUB M OCYIHMO Ta Ha 3aTBOPCKY KazHY OIl TP
rongunae. Mehyrum, BpxoBHu cyn je Ty npecyny ykuayo 6. neremopa 2006.
TOJIMHE, a IPUTBOP IMOJHOCHOIIA MIPEICTABKE j€ MPOTyKEH.

15. Tlouerkom 2007. rogwHe TMOAHOCHJIAIl MPEACTABKE j€ TPaXuo Ja
Oyzne mymTeH U3 MPHUTBOpa 300T HeoaroBapajyhe jekapcke Here, aid je
HErOB 3axTeB 0/10ujeH y anprry 2007. roauHe.

16. Y o0OHOBJbEHOM TOCTYIKY aJBOKaT MOJHOCHOLIA TPEICTaBKe je
MPUTOBOPHO MUIIJBEHY BEIITaka KOje je MocTaBJbeHo cynay. Ona je
JeTaJbHO 00jacHMIIa 37JpaBCTBEHO CTamEe MOAHOCHOLA MPEACTaBKe, JKalIuia
ce Ha HeoAroBapajyhe jedeme y MPUTBOPY M HArjacuia Ja je HEroBo
3/IpaBJb€ BEOMa MOTOpIIaHO 300T Tpajarma MPUTBOpA.

17. 'V HOBOj mpecyau y TpeaMeTy MOJHOCHOIA TPEJCTaBKe Koja je
ycBojena 7. jyna 2007. ronuHe, CyA je OCyIuO MOAHOCHOIIA PEICTaBKe Ha
Ka3Hy 3aTBOpa OJl YETHUPH TOIAWHE, alIh j€ OJUIy4HO Ja ra OCIOOOIH.
MehyTtuM, MOAHOCHOIY TIPEACTaBKE j€ HAJIOKEHO Ja He HamylTa
NpeOMBAITUINITE U J]a Ce CBAKOT Mecela jaBjba OKPYKHOM CYyIy, a aKO TO He
ypaau aa Mmoxke OutH BpaheH y mpuTBop.

B. 3apaBcTBeHO cTamke MOAHOCHOIA TPEICTABKE

18. TlomHocunal nmpeacTaBKe je MpBU MyT nperieaad 9. ¢pedpyapa 2004.
rOZIMHEe, YOP30 MOIITO je CMEIITEH Y MPUTBOP. Y JIEKAPCKOM H3BEUITAjy je
3aKJbYYEHO Ja je Oro q00por 31paBiba.



19. Tokom 2004. roguHe yTBpheHU Cy My MICUXH]aTPUJCKH TIPOOIEMH U
HEKOJIMKO TyTa je 0uo y Gomuunu. Y 2005. ronuHu je matuo o 6010Ba y
nehuma, a y OosHMIy je cMmemTeH 30or mTpajka rialy. Toxkom 2006.
roauHe yrBpheHo My je OeHurHo ysehame Ha muyhuma. OcuMm 3aTBOpCKe
Jekapcke Here, on janyapa 2006. romuHe nomahw cya je J03BOJIHO
MOJTHOCHOLLY TIPEACTaBKE Ja CE PEJOBHO KOHCYNTYje ca CBOJUM IPUBATHUM
JICKApOM.

20. Kpajem 2006. rogmHe KOjA IOJHOCHOLIA TpPEICTaBKE je YTBpheH
Xemarutuc Il. McnutuBame je OpraHM30BaHO y OKBUPY JT0OpPOBOJHHOT
MOBEPJHHBOI CAaBETOBAIMINTA W TecTUpama Ha XVB u XemarutHc, koje
u3riieaa Aa je Ouio JOCTYIHO Y 3aTBOPY Y PEJICBAHTHOM BPEMEHY.

21. TlomgHocuialm mpeacTaBKe je TBPAMO Ja je ’eMy AujarHo3a yrBpheHa
jom y HOBeMOpy 2006. ronune, 10K je Bnama u3Hena ma my je aujarHosa
yrBphena 6. nmenemOpa 2006. rogune. Toxom mpernena on 1. menemOpa
2006. roguHEe TPUBATHU JIEKap MOJAHOCHOIA TIPEJICTaBKE HHje HU TTOMEHYO
Xenatutuc 1.

22. Tlomnocunar npeacTaBke je 25. janyapa 2007. ronrHe o4eo MTpajK
rinaly.

23. Tlomnocuona mpencraBke je 8. dhebpyapa 2007. roauHe mperienao
ETOB MIPUBATHU JIEKap, KOjH je MPErnopyyro Jia ra Imperiea CreyjaanucTa
3a uHbpekTuBHe Oojnectu. Te koHCynTamuje cy obaBibeHe 13. debpyapa
2007. romuHe, Kaja je MOJHOCWIAIl IMPEICTaBKe O0aBHO Jajbe aHaIM3e
KPBH.

24. 30or mocieamua IuTpajka rial)y, mogHOCWIiAll mpejacTaBke je 1.
mapta 2007. roguHe mpebadyeH y 3arBopcky OonHuny y beorpamy 36or
nosehama eHsuma y jerpu. Mebhytum, oH je oabuo Aa ra mperieaa
O6osHUYKO 0co0Jbe, TBpAchu na ce 3apa3no XemaTuTHUCOM 3a BpeMe HEeroBor
nocieamer 0opaBka y TOj OOMHUIM. AJTBOKAT MOAHOCHOIA MPEJCTABKE je
19. mapra 2007. roguHe 3aTpa)kuo oA cynaa aa oH Oyne Bpahen y OkpyxHH
3arBop y HoBom Cany, a 28. mapra 2007. roguHe HaajaeKHU OpraHU Cy
HOCTYNWIN y CKJIaJy ca TUM 3axTeBoM. Ilomro je ornmymreH u3 3aTBopcke
6onnune y beorpany, nexkapu cy 3akJby4diiid Jla HEMa TparoBa IiaioBamba 1
Jla MOITHOCHJIALl IPEJCTaBKe MaTH 300T y3uMama Jpora.

25. Ilo moBpaTKy, HIOHOBO T'a j€ IMPErie1a0 CIEHjaIucTa 32 HH(PEKTUBHE
0oJiecTH, KOjU je Ha OCHOBY JTaJbMX aHAIHM3a KPBHU 3aKJbY4HO Ja Cy MY Ce
eH3uMH jeTpe yBehanu u na Tpeba na My ce ypaau Ouoricuja jerpe, IITo je
yanmbeHo 23. ampuna 2007. roawHe. buomcujom je yrBpheHo ma
MOJHOCUJIALl TpeACTaBKe mnaTth O XxpoHuyHor Xenarutuca L[ ca
MHUHUMQJIHOM aKTHUBHOIINY W MHHUMaiTHOM (ubpo3zom. Y wmajy 2007.
TOJIMHE, Y30pLH Cy MOCIATH Ha J0JaTHA UCIIUTUBAkA Ja CE OJPEIU HEroB
TeHOTHII ¥ KaKo OU MOYe0 aHTU-BUPYCHHU TPETMaH.



26. Tlomnocunan mpencraBke je 7. jyHa 2007. rogwHe MyIITEH Wu3
IIPUTBOPA, IIPE HErO IITO CYy 3aBpIICHA UCIUTUBAaKHA T€HOTUIIA U IIPpE HETO
IITO j€ MOYEJIO FErOBO JICUCHE.

27. Tlpema nexapckoM u3BemTajy ox janyapa 2008. roguse, momro je
HNOAHOCHJIALl TPEACTaBKE TIPOIIA0 AHTH-BUPAIHU TPETMaH, HEroBa
uH}eKIHja je Ouma y moBiavyeny.

II. PEJIEBAHTHO JIOMARE ITPABO

28. PeneBanTHe ozpenoe 3aKOHUKA O KPUBUYHOM IOCTYIIKY (00jaBJbeH y
Cnyx6enom sucty CPJ, 6p. 70/01, 68/02, 58/04, 115/05 u 40/07) Ha cHa3u
y peNIeBaHTHOM BPEMEHY IJ1ace Kako CIeIu:

Ynan 136.

“AKO TOCTOje OKOJIHOCTH KOje yKa3yjy Ja OKpHBJbeHH Moxe nobehu, xputu ce,
oruhn y HEMo3HaTO MECTO WIM Yy HWHOCTPAHCTBO, CyA My MOXeE, Ha OCHOBY
00paziIoKeHoT pelieha, 3a0paHuTy Jla HaITyIITa MECTO peOUBaIHIITA. .

CrpaHKe ce MOTy XXaJUTH Ha JOHOLICHE, NMPOIIUPEHE WIN YKUAAbBE ... [HaBeAeHEe
Mepe] ... a [Ip)kaBHH Ty XKnial MoXKe, Takolje, J1a ce JKalli Ha pellemhe KOjuM ce 0a0uja
BETOB TIpeyior 3a [meHy| npuMmeny. Cyxacko Behe ... omrydyje mo xanou ... [y poKy
ox Tpu naHa] ... XKanba He 00ycTaBiba H3BpIICHE pelIeHa... ~

Yuaan 137.

“OxpuBibeHH KOju he OWTH TpUTBOpeH WM je Beh MPUTBOPEH caMO Ha OCHOBY
OKOJTHOCTH Koje yKa3yjy ma he moGehw ... [mnm ako je mpommcHO TO3BaH Ha CyI, a
jacHo je na uzberaBa jia Jjohje Ha IJIABHO POYMINTE] ..., MOKE OCTaTH Ha CJIOOOIU WA
MOXE 6I/ITI/I MymWTEH 1o yCJIOBOM Aa OH JIMYHO, UJIU HCKO APYTo JIMIEC Y lbETOBO UME,
Ja Kaynujy KojoM ce rapanrtyje na oH Hehe moOehu 1o 3aBprierka KpUBHYHOT
MOCTYIIKa M Jla OKPUBJbEHH caM oOeha na ce Helie KPUTH WM ITPOMEHUTH MECTO
npebuBanumTa 6e3 g03Boe.”

Yaan 140. cras 1.

“Pemreme 0 Kaylujy Ipe W y TOKY [CYICKe| HCTpare MOHOCH HCTPaXXHH CyIHja.
ITocne momm3ama ONTY)XHHUIE peIIeHE MAOHOCH TpelnceqHHK Beha a [kacHuje] Ha
TJIABHOM POYHINTY camo Behe.”

Yaan 142(2)

,»Y CBpXe HECMETaHOT Bohema KPUBHYHOI IIOCTYIKA... IPOTHB JHI@A 3a KOje ce
OCHOB2HO CyMHba Jia j& MOYMHUIIO KPUBUYHO JIEJIO0, MOXKE C€ HAIIOIKHUTHU IIPUTBOP aKo
ce:

(1) Kpuje unu ako ce He MOKe YTBPANTH HErOB HICHTUTET, WK aKO MOCTOje APYTe
OKOJIHOCTH KOj€ JaCHO yKa3yjy Ha pU3UK 01 Oercraa; ...



Unan 143.
“IIpuTBOp ce oapeljyje pememeM HaIICKHOT CYIa. ..

Pememe o nmputBopy he ce ypy4uTH JHiy Ha KOje c€ OJJHOCH Y TPEHYTKY JIMIIAaBamba
cnoboJie, any HajkacHUje y poky ox 24 Jaca ...

[IpuTBOpEeHO nNHIlE MOXKE YJIOXKHUTH Kajldy cyiackom Behy npoTuB pemema o
IPUTBOPY Y POKy oj 24 wyaca oj TpeHyTka npujema ucror. JKanba, pememe o
MIPUTBOPY W JAPYTH crucu he oxamax Omtu mpocnehenn cyackom Behy. JKamba ne
OJITaXKe M3BPIICHE [0CIIOpaBaHOT | pememka...

VY cuTyanuju o k0joj je ped ... [y TopmeM TeKCTy,] ... cyacko Behe moHOCH pememe
1o Kanou y poky ox 48 caru.”

Yjran 389. cras. 4

“AKO je Ty)XeHH y NPUTBOPY 10 cyhema, NpyrocreneHu cyn pazmarpa HacTaBak
pasiiora 3a Ty Mepy ¥ OJUIydyje Ja JIM Ja Ta TIPOIYXKH.

[IpoTHB TOT pelemba xanda HUje T03BOJbeHA.

29. PeneBantHe onapendOe 3akoHa O H3BpIICHY KPUBUYHUX CaHKIH]a
(o6jaBspen y Ciyxx6eHoMm riacauky PC, 6poj 85/05) riace kako cienu:

Yaan 101.

,»OcyheHn y)xuBa OecIuiaTHy 37paBCTBEHY 3aIlTUTY.

Ocyhenukome ce y 3aBoJly HEMOXe TPYKHTH OATOBapajyha 3apaBCTBEHA 3a)KTUTA
ynyhyje ce y CneunujaiHy 3aTBOPCKY OOJHHIly HJIM JAPYTY 3/JPABCTBEHY YCTaHOBY, a
TpyAHUIA paaumniopohaja y HOPOIITHUIIITE.

BpemenpoBeneHo Ha Jieuewny ypauyHaBa c€ YKa3Hy 3aTBOpa.‘

Yaan 102.

,Jledeme ocyheHor ce cpoBO/N Y3 HEroB IPHUCTAHAK.

[pucuiHO Xpameme ocyl)eHOT HUje T03BOJBEHO.

Yan 245.

L[ I[pUMEHY Mepe MPUTBOPA HAA3HMPE MPEACCIHUKOKPYKHOT Cy/la HA YHjeM j€ MOAPYY]jY
CeUIITE 3aBOJIa YKOME C€ U3BpIlIaBa MPUTBOP.

ITPABO



l. HABO/IHA ITOBPEJIA YJIAHA 3. KOHBEHIINJE

30. Tlomnocunar mpeacTtaBke ce >kanmuo npema uinany 3. KoHBeHmwje
300r HaBOAHO HeoAroBapajyher nedema Koje My je HPYKEHO 3a Bpeme
nputBopa. HaBenena oapenda rimacu:

“Huko He cMe OWTH TMOABPTHYTMYYCHY, WIH HEUYOBEYHOMWIM IMOHIKaBajyhem
[OCTyNakby WM KaKBbaBamwy.

31. 'V cBojum nucanum 3anaxamuma Cyny ox 30. janyapa 2008. ronune,
HOHOCHJIALl TIPEJICTaBKE Ce MPBU IYT, Takohe, KaJlro ¥ Ha OMNIITE yCIOBE
PUTBOpPA, YKJbYUyjyhu u BennuuHy henuje u 103BOJbEHE ILETHE.

32. Cyn monceha na, y Be3u ca mpuTyxbOama Koje HUCY caJpiKaHe Y
WHUIUjATHOj MPEACTAaBKH, IPOTOK POKA OJI MIECT MECEIN Ce He MPEKHIa 110
JaTyMa Kaja ce MpuTyx0a momgHocu mo npBu myT (Buau Allan mpoTus
VYjenumenor KpamweBcTBa (ommyka), O6poj 48539/99, 28. asryct 2001.
TOJIUHE).

33. C o03upoM jga je mogHOCHIIAIl MPEACTaBKe MyIITEH Ha ciIo0omy 7.
jyHa 2007. roguHe W Aa je CBOjy NMPHUTYKOy Ha OIIITE YCIOBE MPHUTBOPA
M3HEO TEK rope HABEACHOI [aHa, MPOW3JIa3u Jia je OBaj Je0 MPUTYKOe
MOJHET BaH POKa U Jia C€ MOpa OJ0AIUTH y CKiIaay ca wiaHoMm 35. cT. 1 u 4.
KouBeHmyje.

34. CxomgHO TOME, TPWIMKOM pa3MaTpama NPUTYKOe MOJHOCHOIA
npezncraBke npema uiany 3., Cyx he y3zetu y o03up camo aaeKBaTHOCT
JIeUeHa KOje MY j€ MPYKEHO Y IPUTBOPY.

A. lomymreHoct

35. Bnana je m3Hena Ja je mMOJHOCHIIALl MIPOMYCTHO Ja ucupnu gomaha
npaBHa cpeacTBa. He ocnmamajyhu ce Hu Ha jenny onpendy momaher mpasa,
OHa je TBpJAWJA J1a C€ OH MOTAa0 >KaIUTHU MpenacenHuky OKpyXHOT cyna, Kao
¥ 3aTBOPCKHM WJIH OOJTHUYKUM OpTaHUMa.

36. IlogHocuumall mpeacTaBKe ce ca TUM HHje cioxuo. OH je TBpIuo aa
je BuIIe myTa 00aBECTHO HAUICKHU CyJ O CBOM 31PABCTBEHOM CTamy, ajlH
y3aiyJ.

37. Cyn noaceha ga nmpaBWiIO HCHPILbEHA JOMahnX MpaBHUX CpeACTaBa
caapkano y wiany 35. ctaB 1. KoHBeHiuje 3axTeBa Na ce MOTHOCHIIAI]
MpeCTaBKe yoOWYajeHO MO30BE Ha IIpaBHA CPEJCTBA KOja Cy JOCTYITHA U
NOBOJbHA J1a 00e30ee HakHAIy y BE3W ca HAaBOJHUM IMOBpenaMa (BHIH,
melh)y MHormMm napyrum ayrtopureruma, Akdivar mporuB Typcke, 16.
cenrembap 1996. ronune, craB 65., M3BemTaju o npecygamMa U ojjiykama
1996-1V). Ilocrojame mnpenMETHHX TMPaBHUX CpeAcTaBa Mopa OWTH



JIOBOJAHO CUTYPHO HE CaMoO y T€OpHju Beh M y MpaKcH, a ako HHUje TaKo He
MIOCTOjU JOBOJbHA MPUCTYIAYHOCT U JEJIOTBOPHOCT (KCTO).

38. VYV obnactu wmcuprubema noMahux MpaBHUX CpPEICTaBa, IOCTOJU
mojena TepeTa JoKa3a. Bmama koja TBpAM Ja MPaBHO CPEICTBO HHJE
UCLPIUbEHO, uMa obaBesy na yBepu Cynm ga je TO CpeAcTBO OMIIO
JIEJIOTBOPHO W PACIONIOKUBO, U Y TEOPHJH U Y TMPAKCH, Y PEICBAHTHOM
TPEHYTKY, IPYTHM peunma, aa je OUo JOCTYITHO, Ja je MOTJIo 1a o0e3benu
HAKHAJy Y BE3W ca MpUTyk0ama MOJHOCHOIA MPEICTaBKe U J1a je HYAHIO
pasyMHe wm3riene 3a ycmex. Melhytum, Kaga je YCIOB TOT Tepera
JOKa3WBamka UCTYHEH, MOAHOCHIIAIl TIPEJICTABKE je MyKaH Ja JOKaxke /1a je
NPaBHO CPEICTBO Ha KOje ce JpkKaBa IM03Baja 3ampaBo OMIIO UCIPIIBECHO,
WM Ja je 300r HEKOr pasyiora OMJIO HEeaJeKBAaTHO WM HEICIOTBOPHO Y
KOHKPETHHUM OKOJHOCTUMA TNpEIMEeTa, WM Ja Cy IMOCTojajie IMoceOHe
OKOJIHOCTH KOje Cy TOJHOCHOLIAa OIHOCHO TIIOJHOCHUTEJBKY MpPEICTaBKe
ociiobahane Tor 3axTeBa (ucTo, craB 68.).

39. Cyn Harnamama jaa je oIydyjyhe mnuTame NPHIMKOM IpOLEHE
JIETIOTBOPHOCTH HEKOT TMPaBHOT CpEICTBa y Be3W ca kaaboMm 300r
3]I0CTaBJhbathba TO Ja JIM TOJHOCWIIAIl TPEACTaBKE MOXE Ty MPUTYXKOY
MOJHETH JoMahuM cymoBHMa Kako Ou J0OMO HETOCPEaHY M 0JaroBpeMeHy
HAaKHaIy, a HE caMO MOCPeIHYy 3allITUTy IpaBa 3ajeMYCHUX YJIaHOM 3.
Konpenmuje. IlpaBHO cpenctBo Moke OWTH M TNPEBEHTHBHO U
KOMIIEH3aTOPHO Y CllydajeBUMa KaJa ce JIUIa >Kajie Ha 3JI0CTaBJbalke y
NpUTBOPY WM Ha meroe ycimoBe (Bumu Melnik prtoiv Ukrajine, 6poj
72286/01, craB 68., 28. mapT 2006. rogune).

40. Akxo ce BpatuMo Ha mpenMetHu ciydaj, Cyn npumehyje ga ce, ca
jenHe cTpaHe, y cBojuM mnogHecuuMa OKpy>XKHOM CyOy, aJBOKaT
MOJHOCHOIIA MPEJCTaBKE YECTO XKaJIMo Ha HEOAroBapajyhe jeueme Koje je
BCH KIMjEHT MMAo Yy NPUTBOPY (BHIM y TOpHEM TeKCTy, ctaB 16.). Ca
Ipyre cTpaHe, Binama Huje HaBena HUjenHy onpeady qomaher mpaBa koja O6u
NOJHOCHOLLY TpEJCTaBKE OCUTypaia, y3 pasyMHe H3IJele Ha YCIex,
HakHaIy 300T erose xanbde nmpema KonBeHImju.

41. WzBpmiewe Mepa nputBopa je y Cpbuju perynncaHo 3aKOHHKOM O
KPUBUYHOM IIOCTYNIKY M 3aKOHOM O W3BpLICHY KPUBHUHUX CaHKIHja.
[Ipema unany 245. 3akoHa 0 M3BpIICHY KPUBHUYHUX CAHKIIM]jA, U3BPILCHE
Mepe IPUTBOpa MOJUIeKE HA30py O CTpaHe mpejacenHuka OKpyKHOI cyaa
KOjU HMMa TEPHUTOpPUjaIHy HAJUIEKHOCT Ha TEPUTOPUjU TAE C€ Hala3H
MPUTBOPCKU oOjexar. MelytuMm, rope HaBeACHO 3aKOHOIABCTBO HE
npeaBubha xanGeHu MoCTynaK — Mpeja CyJJ0M WIH YIIPaBHUM OPTaHOM — KOjH
Ou 3a70BOJHMO 3aXTEBE JIEJTOTBOPHOCTH Yy BE3W ca MpHUTYyk0aMa Koje ce
OJTHOCE Ha MIPUTBOPCKE YCIOBE MITH JICUCHE NMPYKEHO 3aTBOPCHULIMA.

42. Kanma e mocroju gomaha cyzicka mpakca Koja Ou mojaprkaia lbUX0Be
aprymenre, Cyn Mopa j1a 3akbyud Ja Biajga Huje mokasania Ja MocToju



JIETIOTBOPHHU JIEK JJOCTYIaH MOJAHOCHOILY NMPEACTaBKE y BE3U Ca HETOBOM
xanoom mo Koueennuju mpema uinany 3. Konenmuje. CxomHo ToOMeE,
npurosop Briane ce mopa onbanuTy.

43. Cyn nasme mpuMehyje 1a oBa mpuTyx0a HUje OYUTIICHO HEOCHOBAHA
y okBUpYy cmucia uiaHa 35. crtaB 3. Konsennuje. OH, Takohe, mpumehyje na
HUje HU HEeJIOMYIIITeHA [0 HEKOM JIpyroM ocHOBY. [Ipema ToMe, oHa ce Mopa
MPOTJIACUTH JIOMYIITCHOM.

Bb. OcHoBanocrt
1. Apeymenmu Bnaoe

44, Brnana je HaBena Ja je MOJHOCHIIAIl MTPEJCTaBKE 3a BpeMe MPHUTBOPA
npernenad 270 nyra y OxpyxxHom 3aTBopy Y HoBom Cany, kao u oz ctpaHe
criengjanucra. Jlasme, oH je ocam mmyTa OMo cMemTeH y 3aTBOPCKY OOJHUILY
y beorpany. Ocum Tora, jomr ox janyapa 2006. roausHe, MOIHOCHJIAIL
IpPEJCTaBKE j€ MMao pPEJAOBHE KOHTPOJIE KOJ CBOI NPHUBATHOI JeKapa U
CBaku IyT My je oMoryheHo /a npuma Tepanujy Kojy My je oH oapeauo. C
TUM Yy Be3M, Bnazna je ucrakia ga je BaKHO Ja MPUTBOPEHMLIM MOTY Ja
o0aBJpajy JIeKapcKe KOHTpPOJIE BaH 3aTBOPCKOT peXHMa, IITO je Y
HOTIYHOCTU OCUTYPAHO y CIIy4a]y MOAHOCHOLA TPECTABKE.

45. Bnmanma je moTBpAWiia Ja je MOJHOCHWIIAIl TpeacTaBke Ouo mobpor
3[paBJba KaJa je MPHUTBOPEH W Ja MYy j€ 3/IpaBJbe TOTOPIIAHO 33 BpEME
nputBopa. HajBehm pgeo BpemeHa, OH je martuo oOX JENpecuje Hu
Y3HEMHPEHOCTH, JEJIOM 300T BEeTOBE paHHje UCTOpHje 0O0JIeCTH, a JACJIOM y
BE3W ca AYIICBHOM MaTHOM 300T camMor mpuTBopa. 300T MCHUXOJIOMIKUX
npoOJema, oIHOCHOIIA MPEJICTABKE Cy, Mel)yTHUM, JIeunsia TPH IICUXHUjaTpa.

46. Tlomnocuomy mpexacraBke je 6. gememOpa 2006. romuHe
yCcTaHOBJhEHa aujarHo3a Xemarutuca LI, a Bmana Huje cnopuna na ce oH
TUM BHUPYCOM 3apa3uo y NpuTBopy. MehyTum, o \beHOM MULBEHY, BEMY
je TpyXeHOo ojarorapajyhe Jsedeme TOMmMTO Ta je OoAMax INperjeaao
crienyjainucra 3a MH(eKTuBHE OojecTH, KOju Ta je ynyrtuo y KimHuuku
nentap y HoBom Cany Ha ucnutuBame. Y Be3U ca JICKapCKOM HETrOM Koja je
NOJHOCHOLlY TpeAcTaBke mnpyxkeHa y mapTy 2007. roguHe y 3aTBOPCKO]
oomuunn y beorpany, Brnana je HaBena nma momHOCHIIAIl IPEICTaBKE HUJE
camMo 1modeo MTpajk rial)y, KOju je MpOYy3pOKOBAO JOAATHO MOTOPILA-E
HETOBOT CTama, Beh je 01010 u 1a ra nperieaa 60 IHUIKO 0coOsbe, TBpachu
Jna ce mHOUIMpao Kaja je TaMo OopaBHO mocieamu myT. [lo Munubemy
Brnane, oBa npyra nndopmaiiyja ce He MOKe BaH pa3yMHE CYMIbE YTBPIUTH.

47. Haj3an, Bnaga je moaceruina Ha Muliubete KoMurera 3a cipedaBame
Mydema 3a BpeMme merose mocere Cpouju Tokom 2004. romuHe, Kaaa To
TEJO HUje YTBPAWIO HUjelaH mocebaH mpolieM HHQEKIrja XenaTUTHCOM



Il y cprickuM 3aTBOpMMa M MPUMETHIIO 1A je ,,0c00Jbe 3aTBOpa M3IJIeallo
nocBeheHo npyxamy HajooJbe Moryhe Opure manujeHTuma.

2. Apaymenmu nooHocuoya npeocmaesxe

48. Tlomnocuian TpeACTaBKE je TBPAMO Ja HEroBO JICUCHE Off
Xemarutuca 1| Huje Ommo oarosapajyhe. bumo je moTpeOHO HEKOJIUKO
Mecel Jia ra Mo MpBH MyT Mperiieia CHelujaancTa, a beroBo JIEUeHhe O
OBOT BHpYCa HHj€ HU MOYEJIO MPEe HEro IITO je IMyIITEeH U3 MPUTBOpA ceaaM
meceuu mnocne aujarHose. lllraBume, y Toky mTpajka rial)y HHCY My
JlaBaH! HEOIIXO/HU BUTAMUHHU, JIEKOBH HU 4aj.

49. 'V Be3u ca jgeuewmeM y 3aTBOpPCKoj OoiaHMIM y beorpany, moaHocuang
MpEACTaBKe j€ TBPAMO J1a MYy je jelaH JieKap Jao TMOTPEIIHY JHUjarHO3y
HapKOMaHa — IITO HHMKaJa HUje yTBPHEHO 3a BpeMe HETOBHX pPaHUjUX
OopaBaka y Toj Oomuumu. OH je, Takohe, TBpamo Aa ce HHPHUIUPAO
XenatutucoM 1] 3a Bpeme cBor mocienmer OopaBka y TOj OomHUIM, 300T
yera je oA0Ho Jajbe aHaIn3€e KPBH.

3. Penesanmna nauena

50. Cyn mnonaBma gna uwiad 3. KoHBeHIMje WTHTH jeoHY O
HAQjOCHOBHHUJUX BPEIHOCTH AEMOKpAaTCKOr ApymTBa. OH y MOTIYHOCTH
3a0pamyje Mydeme WM HEYOBEYHO WIM TMOHIKaBajyhe mocTyname HId
KaXKibaBame, 0e3 003Mpa Ha OKOJHOCTH M IOHAIIamke KpTBe (Buam, Labita
npomue Umanuje, 6. anpun 2000. roaune, craB 119, Hzeewumaju 2000-1V).
To 3mocraBspambe MOpa UMaTH MUHUMAITHU HUBO jaulHE Aa OW NMOTHAlano y
nenokpyr unana 3. Konsenuuje. IIpolieHa TOr MHHHMANHOT HHBOA je
penatuBHa. OHa 3aBHCH OJ1 CBUX OKOJTHOCTH MPEIMETA, Kao MITO Cy TPajame
MOCTYIamka, HEroBO (PM3UYKO U AYIIEBHO JI€JCTBO U, Y HEKUM CIIy4ajeBUMa,
MoJI, y3pacT H 3IPaBCTBEHO CTame JKpTBe (BUau, Mel)y Apyrum
ayropuretuma, Mpcka npomus Yjeourenoe Kpamwescmaa, 18. janyap 1978.
rongune, ctaB 162., cepuja A 6poj 25). Mako je cBpxa TakBOT MOCTyIama
daxTop Koju ce y3uMa y 003Hp, a moceOHO MUTamkE Aa JIU ce HaMepaBallo J1a
ce JXKpTBa MMOHU3H, HEMOCTOjale OWIO KOje TakBe HamMepe HE BOJU
HEn30€XKHO 3aKJby4Ky Ja HHMje JIOLUIO J0 MoBpene wiaHa 3. (Bumu, Peers
I'puxe, ©Opoj 28524/95, cra 74., ELIXP 2001-11l; Valasinas npomus
Jlumeanuje, 6poj 44558/98, cras 101, ELIXP 2001-VIII; Cenbauer npomus
Xpsamcke, 6poj 73786/01, ctas 43., ELIXP 2006-111).

51. Cyn cranHO HaryiamaBa Ja IpeIMETHA IaTHka MOpa Yy CBAKOM
cinydajy npehu oHy Koja je HeM30eKHO MOBe3aHa Ca 3aKOHUTUM JIUIICHEM
ciobone. Ympkoc tome, y cBeriny uinana 3. KonBenuwuje, Jp>kaBa mopa
00e30eMTH J1a ce HEKO JIUIE MPUTBOPH MpeMa YCIOBHUMA KOjU CY Y CKIIany
ca TOIITOBAkEM JbYJICKOT JOCTOJaHCTBA, J1a HAUYMH M METOJ M3BpIICHA Te
Mepe HE M3JaXy IMOojenuHIa 00y WIM TemkohaMma KOju TMpeBa3uiase



Hen30eKaH HUBO TMAaTHE CBOJCTBEHE MPUTBOPY, M Ja Cy, ¢ 003upom, Ha
NpaKTUYHE 3aXTEBE 3aTBOpa, 3/[paBibe M 00OpoOHT Tor nuia obezbeheHu
(Buau, Kudla mpotuB Ilosecke [BB], 6poj 30210/96, ct. 92-94., ELIXP
2000-XI), y3 ogpenOy obaBe3He Jekapcke moMohu u Jieuerma (Buau, mutatis
mutandis, Aerts npotus benruje, 30. jym 1998. rogune, ct. 64 u pemom,
UzBemrraju 1998-V).

52. Y wu3y3eTHUM ClIy4yajeBUMa, KaJga MPUTBOPEHO JHIEe 300T
3/IpaBCTBEHUX Pa3Jiora He MOKe OUTH YOIIIITE MPUTBOPEHO, IIpeMa wiaHy 3.
MOXXE CE€ 3aXTeBaTH Ja OHO OyJe MyIITeHO Ha ciobomy moj oapeheHum
ycnoBuMa (Buau, Papon mpotuB @panmycke (6poj 1) (ommyka), Opoj
64666/01, EIIXP 2001-VI, u Priebke mnporus Urammje (ommyka), Opoj
48799/99, 5. ampun 2001. rogmne). Mehyrum, uman 3. ce HEe MoOxKe
TYMa4UTH y CMHUCIY Ja yTBplyje ommry o0aBe3y /1a ce MPUTBOPEHA JIUIIA
nymTajy Ha cio0oay Ha OCHOBY 3[ApaBCTBEHOr crama. OH mpe Hamehe
o0aBe3y 3a [[pkaBy nma 3amTUTH (GU3UYKO CTAamkE JIMIA JIUIIEHUX CI000e.
Cyn mpuxBara Ja Jiekapcka oMOoh JOCTYITHA y 3aTBOPCKUM OOJIHHIIaMa He
MO p &BEeK OWTM Ha HWCTO M HMBOY Kao momo hkoy Hyae Hajoo J8
3/IpaBCTBEHE YCTAHOBE 3a IIMPY JABHOCT. YIIPKOC TOME, Kao IITO j& PeYEeHO
y TOpmeM TekcTy, JpxkaBa mopa ma 06e30eau na 3apaBibe u J00poOUT
NPUTBOPEHHUX JiMIa Oyay OCHUTYpaHH Ha ojaroBapajyhm HauumH (BHUIH,
npeamet Kudla, mutupan y ropwmem Tekcry, cr. 94., ELIXP 2000-XI; Buan,
takolhe, Hurtado mpotus IlIBajuapcke, 28. janyap 1994. roaune, cepuja A
opoj 280-A, munusewe Kommcwuje, crp. 15-16., ctaB 79 u Kalashnikov
npomus Pycuje, 6poj 47085/99, cm. 95 u 100., EILIXP 2002-V1).

4. Oyena Cyoa

53. Jla O6um ce yTBpAWJIO Aa IIM je TMOAHOCHJIAIl TPEICTaBKE IOOHO
HEONXOJHY JIEKapcKy momMoh JoK je OWo y MPUTBOPY, MPECYIHO je na ce
YTIBPIH Ja JIU CYy MY JPKaBHU OPTaHH MPYKUIH JOBOJbAH JICKAPCKH HAJI30D
pamu OnaroBpeMeHe IujarHo3€ M Jieuema erose Oosiectu (Buaw, Popov
npotuB Pycuje, O6poj 26853/04, craB 211., 13. jyn 2006. rogune wu
Mechenkov mpotuB Pycuje, 6poj 35421/05, craB 102., 7. pebpyap 2006.
TONHE).

54. VYV Be3u ca mmjarHo3oM meroBor Xemarutuca 1, Cyan He Buam
HUjelaH J0Ka3 KOjU yKa3yje Ja OpraHd HUCY 00e30eIuid HEOJI0KHO
OTKpHUBame merose naHdeknuje. [lltapuiie, kao mMTO je OYUTIICAHO U3 CIHCa
npeaMeTa, HOJHOCUIIAL MTPEICTaBKE j€ OTKPUO CBOjy MH(EKIIH]y Ha OCHOBY
JI0OPOBOJFHOT TIOBEPJHMBOT CaBETOBAMA, KOj€ MY j€ MPYKEHO Yy MPUTBOPY
Kao JIe0 TMPOjeKTa 3a MOAHM3ame CBECTH jaBHOCTH 0 MH(pekuujama XVB-a u
Xemarutuca (Buau ctaB 20. y TOpmbeM TEKCTY). Y HEIOCTaTKy OMIIO KaKBHX
OUUTJITHUX CUMITOMA WU CYIIPOTHE TBpIILE, JpkaBu ce, mpema ToMe, He
MOXXe TMpedanuBaTh 3aTo INTO HeroBa OonecT HHje OJaroBpeMeHO
JTNjarHOCTUKOBAHA.



55. TlomHocunar mpeacTaBkKe ce, MehyTuM, >Kajauo Ja HHUje XUTHO U
aJICKBaTHO JIEYEH, TOMITO My je Oonect orkpuBeHa. Cyn mpumehyje na je
XPOHUYHU XEMaTUTUC OO0JIECT KOja TPBEHCTBEHO Hamaaa jeTpy u Ja
BPEMEHOM MOXKE JIOBECTH JI0 IIMpO3€ jeTpe, KapuuHoma jerpe u cMpTH. C
tiM y Be3u, CyJ TOHaBJ/ka Ja je BaKHO J1a C€ MOJHOCHIIAIl MPEICTaBKe
HOJBPrHE 0JroBapajyhoj mpoueHu crama HbEroBor 37paBiba Kako 01 100610
onrosapajyhe nedeme. Y oBOM cilydajy, TakBa MPOIIEHA CE MOXKE OCTBAPUTH
O6uoncujoM jerpe W oaromapajyhum anammzama kpBu (Buau Testa mpoTus
XpBarcke, 0poj 20877/04, ctas 52., 12. jyn 2007. rogune).

56. Cyn mnpumehyje nma je TMOZHOCHOIy TpEACTaBKE JAHjarHO3a
YCTaHOBJbEHA HETJIE KpajeM HoBeMOpa wim modeTkoMm nenemOpa 2006.
TOJIMHE, IITO je YMI-EHHIIA OKO Koje ce crpaHe crope. [lomTo nmpunmkom
nperjieqa manujeHTa ox 1. gememOpa 2006. roawHe, TPUBATHU JIEKap
MOJTHOCHOLIA TTPEJICTaBKe HHje CIIOMEHYO TaKBY AMjarHo3y (Buau crtas 21.y
ropwmeM Tekcry), Cya mpeTnocrtaB/ba Ja je AWjarHo3a uH(EKIuje
MIOJTHOCHOLIA TTPE/ICTAaBKE 3aUCTa ycTaHOBJbeHa 6. neriemOpa 2006. roauxe.

57. Tlocne Tor gatryma, u3rieqa aa je MmoJHOCHIIAIl MPECTaBKE PBU MyT
npernenan y ¢gedbpyapy 2007. roguHe U 07 CTpaHe CBOT MPUBATHOT JieKapa
U O] ClenujanucTe 3a WHPEKTUBHE OonecTH (BUAM CTaB 23. y TOpPHEM
Tekcty). Jlo Tor Bpemena oH je Beh moueo mTpajk rialy 36or dera cy ce
HETOBU €H3UMU jeTpe noBehanu u 300r 4era HHje OMO CIpeMaH 3a XHTHY
Oworicujy jerpe, mTO je W moped Tora Ouiao OWTHO 3a yTBphuBame Beh
noctojehe moBpeie HETOBe jeTpe W HEONXOIHOT TOKA Jieuewa. 300T Tora je
OoH mpebaueH y 3aTBopcky Oomuuily y beorpanmy, roe je ombuwo ma ra
00JTHUYKO 0co0Jbe TIperiiesa, jep je TBpAuo Ja je uHeKujy XenaTutuca
3apaauo Kajn je Ty OopaBuo mocienmu myT. Ha 3axTeB camor mojgHOCHOIA
npeacraBke, Bpahen je y 3arBopcky Oomuuny y HoBom Cany, rae je y
anpwry 2007. roguHe NPUCTYIHO OMOIICHjH jeTpe, AaJbUM aHalIu3aMa KpBH
U TperjienuMa crenujaaucra (BUAN CTaB 25. y TOPHEM TEKCTY). Y Bpeme
KaJa je mymTeH u3 nputBopa, 7. jyHa 2007. rommHe, pe3yiaTaTH NajbuX
aHajgM3a KpBH Koje OW omoryhwie IMOJHOCHOIY NpPEICTaBKe Ja TMOYHE
AQHTUBHUPYCHO JICYCHE, jOT HUCY OUITN KOMIUIETHH.

58. Tauno je nma y mepwoay OJ ceaaM Meceld OJf Kaga My je
yCTaHOBJbCHA nujarHo3a Xemartutuca L[, ma mo mymrama W3 TPUTBODA,
NOAHOCHJIALl TIPEJACTaBKe HHUje IMoyeo Jedewme Xemarutuca L[ mexkoBuma.
Mebhytum, y ToM nepuony oH je 06aBuO OMONCHjy jeTpe, OpojHE aHanu3e
KpBH MW TIperjieflaH je OJf CTpaHe JieKapa crenujanucra (ymopeau u
CYIIPOCTaBH ca mpeaMeToM Testa, IUTUPAHUM Y TOPHEM TEKCTY, CTaB 52. U
Poghosyan npotus I'pysuje, 6poj 9870/07, craB 57., 24. dpebpyap 2009.
roaune). Yopkoc Tome, Cya cmarpa J1a je 3a abeme Ja je MPOTEKIIO JBa
Mecelia mpe Hero INTO je IOAHOCHOLA TPEACTAaBKE IPErieaao IpBH
cneuyjanucra 3a uHpekTHBHe Oonectu, 13. debpyapa 2007. romune,



YIIPKOC YME-EHUIM J1a j€, U3IJIe[a, y TO BpeMe OHO MO HaJ30pOM HEeroBOT
MPUBATHOT JIeKapa.

59. Mehyrum, Cyn Ou mpuMeTHO 11a je, TUME IITO j€ MITPajKoBao riahy
¥ on0Wjao nma ra mperienajy y OOTHUIM, MOAHOCHIIAIl MPEACTaBKE cam
3HAYajHO OJUIOKMO HIEHTU(UKAIM]y TIOBpEIE HErobe jerpe, mrTo je Beh
nokazao. OH je TUME TOKa3ao Majly MM HHKaKBYy OpUTY 3a CTambe CBOT
3[[paBJba, Ma C€ HAJIS)KHE BIACTH TEUIKO MOTY CMaTpaTH OJTOBOPHUM IITO
j€ BETrOBO CTake OTEIKAHO Y TOM MEPUOY.

60. Cyny je mo maro ga je xemarutuc L[ o ©usbHa 60 JBCT W, YaK H
¢aranna Oonect, ako ce He jeud. Mehytum, oH cMmarpa za cy y OBOM
IpeMETy HaJUIeKHE BIIACTH TOKa3ajie JOBOJHGHO MapJFHUBOCTH, MpYyxajyhu
MOJJHOCHOLLY TIPE/ICTAaBKE HEOJIOKHY U HENPEKUIHY JIEKAPCKY HEry Kao W
MOTYhHOCT J1a ce yTBpu JOKJIe je Oonect Beh HampeaoBana.

61. VY cBerny rope HaBeACHOT, HE MOXe ce pehu 1a HajieKHEe BIACTH
HUCY TpPYXWIE TOJHOCHOIy NpPEICTaBKe OAroBapajyhy WM IOBOJbHY
aexapcky opury. IIpema tome, Cyn 3akibydyje a HEje OHIIO MOBpEe WiaHa
3. KonBenmyje.

I. HABO/IHA IIOBPEJIA YJIAHA 5. CTAB 3. KOHBEHIIWJE

62. TlomgHOcuialm MpeACTaBKE CE 3aTHM >KalIHO Ja je IYKHHA HEroBOT
MPUTBOPA Tpe cyhema Ouia mpekoMepHa, IITO je ToBpe/ia WwiaHa 5. ctaBa 3.
KonBennuje, Kkoju y peJieBaHTHOM JIeNTy TJIACH KaKO CIICIH:

,,CBaKO KO je yXarnmieH WJn JIMIICH cnoﬁoae CXOJHO 0ape,u6aMa u3 cTaBa 1.B oBOT
YilaHa uMa ... IpaBo Aa My €€ CyJu Yy pa3yMHOM POKY WJIH Ja 6yz1e IMyHITCH Ha CJ'IO6OHy

no cyhema. [lymrame Ha cioboqy MOXKe ce YCIOBHUTH jeMcTBUMa na he ce e
N0jaBUTH Ha cyhemy.

63. Bnaga je ocriopuna Ty TBpABY.
A. JlonymireHoCT

64. Cyn cmarpa nga oBa NpPUTYXO0a HHUje OYHUIIIETHO HEOCHOBaHA Y
cmuciy wiaHa 35. cras 3. KonBennuje. Hucy yrBphene npyre ocHOBU Oa ce
MPOTJIacH HEJTOMYIITECHOM.

b. OcHoBaHocCT
1. Ilepuoo xoju bu mpebano yzemu y 063up

65. Cyn moHaBba Ja, MPWIMKOM YTBphUBama IyXHHE MPUTBOpa 10
cybewa mpema umany 5. craB 3. KoHBeHIHMje, Mepuoa KOjU C€ y3uMa Y
pa3Marpame MOYHbe Ha JaH KaJia j€ OKPUBJLEHU MPUTBOPEH, a 3aBpIllaBa Ha
JIaH KaJia ce yTBPJAM KPUBUIIA, YaK U KaJa TO YUUHHU CaMO MPBOCTEIICHU CY/I



(Buam, Panchenko mnportus Pycuje, 6poj 45100/98, cras 91., 8. debdpyap
2005. rogune u Labita, muTupan y ropmbeM TeKCTY, cT. 145 u 147.).

66. IlraBumie, y Be3u ca OutHOM Be3om m3Mel)y wiana 5. craB 3.
Konsenuuje u craBa 1(B) Tor wiaHa, aume ocyheHo y MpBOj MHCTAHIU He
MOXE C€ CMaTpaTh TMPUTBOPCHHM ,,Kako OW ce HM3BEIO MpeJa HaIJICKHO
IPaBHO TEJIO 300T OCHOBAHE CYMIbE Ja j€ MOYMHMWIO KPUBUYHO /IO, KaKO
j€ HaBEeICHO Yy KaCHH]O] oIpeadH, ajld je Y TOM TOJIOXKAjy TpeMa diaHy 5.
ctaB 1(a), koju og00paBa JHIIEHE CI000/IE ,,[T0CE OCYy/Ie HAAIEKHOT cyaa“
(Buam Panchenko, nutupan y ropmem Tekcty, ctaB 93, u Kudla mporus
IMomcke [BB], 6poj 30210/96, cras 104., ELIXP 2000-XI). Mehyrum,
NPUIMKOM TIPOIICHE pa3yMHE AY)KHHE TPUTBOpA IMOJHOCHOIA MPEICTaBKE
no cyhemwa, Cyn Tpeba na W3BpIIM IEIOKYIHY OLICHY YKYIHE Iy>KHHE
npuTBopa mpema uwiaHa 5. craB 3. KonBenmuje (Buam Solmaz mpoTus
Typcke, 6poj 27561/02, ct. 36-37., ELIXP 2007-... (13B0N).

67. CxomHO TOME, Y OBOM IIPEAMETY C€ MEPHOJ KOju Tpeda pazMarpaTh
cactoju on Tpu mocebHa nmena: (1) ox 6. dedpyapa 2004. roguHe Kana je
MOHOCHJIAI] MPEJCTaBKEe MPUTBOPEH JI0 HEroBe ocyae 9. HopemOpa 2004.
roguHe; (2) om 15. jyma 2005. romuHe Kaga je ocyga TMOJHOCHOIA
MpeACTaBKe YKUHYTA 10 KayiOu 10 kacHUje ocyne 18. maja 2006. roauHe; u
(3) om 6. merrembpa 2006. roaMHEe Kajaa je apyra ocyna YKAHYTa 1O jKaiuou
JI0 TyIITama Ha ciobony 7. jyHa 2007. roauHe.

68. CBeoOyxBaTHOM OLIEHOM YKYITHOT IEpHOfa MpeMa 4iaHy 5. ctaB 3.
Konsenmuje, Cyn 3akibydyje 1a y MPeIMETHOM CIIy4dajy Mepruoj Koju Tpeda
y3eTH y 0031p U3HOCH MPUOIMKHO JBE TOJAUHE U JBA Mecela.

2. ApryMeHTH CTpaHaka
(a) Bhaoa

69. Bnaga je nmarnacwia ga 2003. roguHe OAHOCUIIAI] TIPEICTABKE HUjE
01O TOCTYIaH MOJIHUIM]jU, 300T Yera je HaAJeKHHU CY/ 3aKOHUTO HAJIOKHUO Ja
octane y mputBopy. Ilocie Tora je meroB NpuTBOP PEIOBHO MPOAYKaBaH
300r omacHOCTH 0/ OEKCTBA, IITO Ce HHUje MOTJIO UCKIBYYUTH C 003UPOM Ha
MaKCUMaJIHy Ka3HY 3a KpMBUYHO JIEJIO 32 KOj¢ je OH OWO OITYKEH, Kao 1
300r HErOBOT' MOHAIIAKka MPEe HEro IITO je JuileH cinobone 6. ¢ebpyapa
2004. roquue.

70. Bnana je nasbe u3Hena Aa cy nomahu CyJlOBH TEMEJbHO Pa3sMOTPUIIH
npeasore IOJHOCHOIA MpeACTaBKe Aa Oyae MymTeH Ha cinoboxy y3
jemctBo. MehyTuMm, TH mpensno3u cy oAOWjeHH 3aTo IITO Cy HPEIJIOKEHU
W3HOCH OWJM HEJOBOJHHHM Ja TapaHTyjy Ja he moaHOCHial] MpeICcTaBKe
IPUCYCTBOBATH POYMIITHMA, TOCEOHO MMajyhu Ha yMy Jia jeé OH HE3aKOHHUTO
CTEKao OKO JIECET ITyTa BHUIIIE O MoHyheHor n3Hoca.

71. Opranu cy, Takohe, MaxJbUBO Pa3MOTPWIIM MPEAJIOT IOJAHOCHOIA
nmpejAcTaBke Jga  Oyae mymrTeH Ha cnoboay W3 IpUTBOopa  300T



HeoaroBapajyher neuema, W 3aKJbydWIIM Jla HUje OWIJIO JTOBOJHHO JIOKa3a
KOju OM yKa3anu J1a OM 37]paBCTBEHO CTam€ MOJHOCHOLIA MTPEJICTABKE MOTJIO
OTIpaBJATH MyIITamke Ha cinobony. Hajzan, y mpaBocHaxkHO] mipecynu of 7.
jyHa 2007. rogune, OKpy>XHU CYA j€ OJUIy4HO Jia MOJHOCHOIIA MPEICTaBKe
MyCTH Ha ci10001ay, moj oapeheHuM ycioBuMa, MPBEHCTBEHO 300T HETOBOT
3/IpaBCTBEHOT CTamba.

(0) IlTogHocHIall MpeACTABKE

72. TlomHocuman TpeAcTaBKE je TBPAMO Ja HAUIEKHE BIACTH HHUCY
JIOKa3aJIi HErOBYy HaMepy Ja ToOerHe, 4yMMe je HEroBO IPUTBAPAE
JMIIEHO OMJI0 KaKBOT 3aKOHCKOT OCHOBA. Takolhe, mMpuiImMkoM npoaykaBama
MIPUTBOPA, Tpebaso je Aa CyI0BU y3My y 003UP HETOBO 37PaBCTBEHO CTAHE
U apyre peneBaHTHe (aktope. HberoBu mnpennosu 3a jeMCTBO Cy 010HjeHH
0e3 ompaBIaHOT pa3jora, YUMe je UCTOBPEMEHO MPEKPIICHO HErOBO IPABO
Ha MPETIIOCTaBKY HEBUHOCTH.

3. Oyena Cyoa

(a) Onmra Havyesa

73. Tlpema mpakcu Cyna, muTame Ja JU je IePHoJ IPUTBOPA OMpaBiaaH
HE MOXe ce MpolewmuBaTH in abstracto. Jla nu je ompaBaaHO Aa ce HEKH
OKPHUBJbEHH 33JpPXKH Yy TPUTBOPY MOpa C€ TPOIICHUTH y CBAKOM CIIyd4ajy
npeMa TOCeOHMM KapakTepucTHKaMa mpeamera. llpomykeHu HpUTBOP
MOKe OWTH OTIpaBaH caMo aKo MOCTOje MoceOHe Ha3HAKE CTBAPHOT 3aXTeBa
jaBHOT MHTEpeca Koju, 6e3 0031upa Ha MPETHOCTaBKY HEBUHOCTH, IpEeBarHe
HaJ| TPAaBWJIOM TIOIITOBama cjio0ojae mojenuHna (Buau, mehy apyrum
ayroputeruma, McKay mnporuB VYjemumenor KpamesctBa [BB], 0poj
543/03, craB 42., EIIXP 2006-X, u Kudla, nutupan y ropmeM TEKCTY, CTaB
110.).

74. Cyn nasme mpumehyje Ja je TNPBEHCTBEHO HAa HalMOHAJTHUM
opranuma jaa obesz0eze 11a, y JaTOM IPEAMETY, MPUTBOP ONTYKEHOT JHUIa
no cyhema He mpehe pasymMHy AyKuHY (BUIU, Mel)y MHOTUM Jpyrum
ayropuretuma, BpenueB mporuB Cpbuje, Opoj 2361/05, cras 73., 23.
centembap 2008. roguHe). Y TOM CMHCIY, OHH MOpPajy pPa3MOTPHUTH CBE
YHEHUIIE 32 U MIPOTUB MOCTOjaba CTBAPHOT 3aXTEBA jJaBHOT MHTEpeca KOjU
OlpaB/iaBa, y3 MIY’KHO IOIITOBAKE MPETIHOCTABKE HEBHHOCTH, OJICTYIAHEC
O]l TpaBWia IMOIITOBamka CJI000JIE MOjeMHIA, M OOpa3TaKUTH HX Y
OJITyKaMa KojuMa ce oJ101jajy MoJiOe 3a myImTame Ha cio0oay. butHo je, Ha
OCHOBY pasJjiora JaTuX Yy THM OJUIyKamMa M CTBapHHUX YHMIbEHHUIA KOje CY
TIOJTHOCHOIIM TIPEJICTaBKH HABEJM y BUXOBHUM kaiboama, na je Cyn mo3BaH
Ja OJUTydd 1a 1u je Ouno moBpene wiaHa 5. craB 3. KonBeHmwuje (Bumw,
Labita, nuTupan y TopmeM TEKCTY, cTaB 152.).



75. 75. CramHO TOCTOjalbe OmMpaBAaHE CyMHbE J1a j€ YXAIIICHO JIHIE
NOYMHMUIIO HEKM TpEeKpIaj je YCIOoB sine qua non 3a 3aKOHHTOCT
NPOIYKEHOT TIPUTBOpA, ald TO TMocie ofapeheHor mpoTeka BpeMEeHa HUje
JOBOJBHO. Y TakBuM mnpeameruma, Cya Mopa Ja yTBpAM Ja JIM JAPYTH
pa3io3u Koje cy HaBelu MPaBOCYIHH OPTaHU U Jajbe OMPABIABAjy JUIICHE
cnobone. Kan rog cy TakBu pasno3u ,,pelieBaHTHU™ U ,,0BOJbHH, CyI,
Takole, Mopa YTBpIWTH J1a JIU Cy HAIUICKHN HAIIMOHAITHN OPTaHU TIOKA3au
,,[I0CEOHY MapJpuBOCT® y Bohewmy moctynka (Buau, Labita, mutupan y
ropmeM TekcTy, ctaB 153.). TepeT nokaza y oBHUM NHTamHMa HE Tpebda
npebanyBaTé Ha MPUTBOPEHO JIMILIE H-ETOBUM 00ABE3UBAEM JIOKA3UBaha
[0CTOjamba pasjiora KOju rapaHTyjy mymTame Ha ciaodoxy (Bumu, llijikov
protiv Bugarske, 6poj 33977/96, ctas 85., 26. jya 2001. ronune).

(a) [Ipumena rope HaBeleHNX HaYe/1a Y KOHKPETHOM CJIy4ajy

76. 76. Kao mTOo je y ropmeM TekcTy npumeheHo, moaHocHial
MpeICTaBKe je OO y MPUTBOPY 10 cyhema JBe rOANHE U JIBa Mecela, IITo
je mepuoj Koju Moske 6utu npobiem npema Konsenuuju (Buau, Ha pumep,
Dolasinski nmpotus Ilosscke, 6poj 6334/02, craB 35., 19. neuembap 2006.
roaune; Barkdnyi mporus Mahapcke, 6poj 37214/05, cras 27., 30. jyu
2009. romune, Doronin nmpotuB Ykpajune, 6poj 16505/02, craB 61., 19.
bebpyap 2009. rogune).

77. Jlomahu opranu cy My peOBHO MpOIYy>KaBaJd MpUTBOp. MehyTum,
CBaka MEpHOAMYHA OAJIYKa caJpkaBaja jeé HCTU Pa3JIor — OMACHOCT OJ
OekcTBa — 300T YMICHUIE INTO IMOJHOCHIIAIl TPEACTaBKEe HHUje OHO
noctynad opranuMa y 2003. roguHM W nJa cy Mopald Ja H3A3jy
mehyHaponny moTepruily. IlogHocwial mpeacTaBKe je OCIOPHO OBE
YHbEHUIIE, TBpAEhH J1a je 1a0 CBOjy MPUBPEMEHY ajpecy OpraHuMa u Ja je,
KaJl je ca3Hao 3a MOTEPHUILY, OTUIIA0 Y JIOKAIHY MOJUIN]CKY CTAaHUILY.

78. Kako rox na je, Cyn cmarpa na je MoryhHoOCT GeKcTBa Morjia OUTH
NPUXBAaTJ/BUBO OINpPAaBIamkE Jla Ce IMOJHOCHIIAIl HPEACTaBKE y TOYETKY
nputBopu. Melhytum, motpeba na ce HaCTaBH ca JIMIICHEM C€l10007e He
MOKE Ce IPOLEHUBATH CaMO ca arcTpakTHE Tadyke riexumra. Kako Bpeme
IpoJias3y, HaJUIEKHHU OpraHd MOpajy pa3Marparu OBO MUTame Mo3uBajyhu ce
Ha jemaH Opoj APYrux peneBaHTHUX (haKTopa KOJU MOTY WJIM TOTBPIWUTH
NIOCTOjab€ OMACHOCTH 0J1 OEKCTBA MJIM Jla Ta OMACHOCT OyJe Tako Maia Ja
HE MOJXKE OMpaBJaTH MPUTBOP N0 cyhewa (BUIU, Me)y MHOTUM IPYTUM
ayroputeruma, Letellier mporu ®panmycke, 26. Jyn 1991. ronune, cras
43., Cepuja A 6poj 207 u Panchenko mpotuB Pycuje, mutupan y ropmeMm
TeKcTy, cras 106.).

79. Y mpeaMmery MOAHOCHOLIA TpeacTaBke, mehyTum, oOpasioxema
CyI0Ba Ce HHCY Memaja MPOTEKOM BpEMEHa TaKO Ja MPUKaXy HOBY
CUTyaIlljy, a HUCY HU TOTBPAWJIA Jia JIU J€ OBaj OCHOB W JaJ/b€ BAXKHO Y



kacHMjoj (a3u nocrtynka (Buau, Bykov mporus Pycuje [BB], 6poj 4378/02,
ctaB 64., EIIXP 2009-...). YMecTo ToOra, OpraHu Cy KOPUCTHIN yoOudajeHe
dbopmynamuje, CTalHO ce€ TMo3uBajyhn Ha TmMoYeTHE moTemkohe mpu
yTBphuBamy OOpaBKa IMOJHOCHOIIA ITPEICTABKE.

80. Jlaspe, kama je TOMHOCHOILY TPEACTaBKE IMPOIyKaBaH MPHUTBOP,
OpraHu HHCY pa3MaTpaid ainTepHaTHBHe MoryhHocTH 3a o00e30eheme
BErOBOI TPUCYCTBA Ha cyhemy, Kao INTO Cy, Ha TNpHUMEp, IUICHHI0a
HBEroBUX MyTHUX ucmpaa. llltaBuine, meroBe monbe na Oyae MymiTeH cy
070MjaHe YaK W TOCJe MPUTBOPA KOjU je OMO MCTH Kao W TPU UYETBPTHHE
3aTBOpCKE Ka3He Koja My je oapeheHa oOema — KOHAYHO YKMHYTUM —
npecyaama U yrpKoc HBerOBOM MOTOPIIAHOM 3PAaBCTBEHOM CTamby.

81. U3 rope HaBeneHux pasnora, Cya cMaTpa Jja Cy OpraHu MPOAY KUK
IPUTBOP NMOJAHOCHOILY NPEJCTABKE M3 pasjiora KOjU ce€ HE MOTY cMaTpaTH
,»JJOBOJbHUM®‘, YIM€ C€ HE MOKE€ OMPABJATH LITO je MMOJHOCUIALl TPECTaBKe
01O HENPEeKUHO JIMILIEH cI000e Y Nepruoay ol Nnpeko ase roauHe. Ilpema
TOME, HHMj€ HEOIXOAHO Jla Ce pa3Marpa Ja JI je MOCTYNaK MPOTUB Hera
BOlEH ca JOBOJbHO MapJbUBOCTH.

82. Ilpema tome, nomuio je 1o noBpene wiana 5. Cras 3 Konseniwje.

3. HABO/IHA IIOBPEJIA YJIAHA 6. CTAB 1. KOHBEHIIMJE

83. IlomHocumman mpeacTaBKe ce Haj3aj] Kajluo Ha TYKUHY KPUBHUYHOT
MOCTYIKa MPOTUB mera. OH ce ocioHno Ha wiad 6. craB 1. KonBeniyje,
KOjH, y PEJICBAaHTHOM JIeJTy TJIACH KaKO CIICIH:

» OKOM OJUTy4YHBama O HEroBUM rpa)aHcKuM IIpaBUMa M 00aBe3ama ..., CBAKO UMa
IIPaBO Ha ... paclpaBy y pPa3yMHOM POKY IpeJ| [jequuMm] ... cyaom...”

84. Tlepuwon xoju Tpeba y3eTu y pazmarpame modeo je 3. mapta 2004.
roauHe, kajga je KonBeHmuja crynuia Ha cHary y oxHocy Ha CpbOujy, a
3aBpmro ce 7. jyHa 2007. romune. OH je makie Tpajao MPUOIMKHO TPHU
TOZIMHE ¥ TPH MecCela.

85. VY TtoMm mepuoay mpeaMer je pa3MaTpaH Ha JBa HUBOA HAJIC)KHOCTH,
ykbydyjyhu u Bpahame mnpenmera Ha HuXKy HHcTaHiy. [lomTo je oH
YKJbYy4YMBAO BMILIE OKPHUBJBEHUX JIMLA MU HU3 KPUBUYHUX Jeja U3 00JIacTH
(¢uHAHCHjCKOT KpUMHHANA, OH je MMao oapeheHy NMpaBHY M YHUHCHHUYHY
cioxxeHocT. [lltaBunie, pasmMarpameM cruca NpeMeTa ce He MOXKe OTKPUTH
He/l0CTaTaK MapJbUBOCTH Ha CTpaHU cynoBa. CXoaHO ToMme, uMajyhu y BUIY
CYICKY IIpaKkcy y Be3u ca OBUM nuTameM, CyJ cMaTpa Ja yKynHa JyKUHa
MOCTYIKA y IPEIMETHOM CIIy4ajy He Ipea3H 3axXTeB ,,pa3yMHOT poka“.

[Ipousnasu fa je mpuTy»)0a OYMIIIETHO HEOCHOBAHA U JIa C€ MOpa OJ10aIluTH
y ckJany ca uiaaHoM 35. ctaBoBu 3 u 4. KonBeniuje.



4. [IPUMEHA YJIAHA 41. KOHBEHIIMJE

86. Ynan 41 Konenmwmje npensuba:

“Kanma Cyn yrBpam mpekpiuaj KoHBeHIMje MM NPOTOKONA y3 By, a YHYTpalllhe
npaBo Bucoke crpaHe yropopHuue y nuramby oMoryhaBa caMo AEIMMHYHY OJIITETY,
Cyn he, axo je To HoTpeOHO, IIPYKUTH IPAaBUYHO 3370BOJbeHE olTeheHoj ctpanuu.”

A. llTera

87. Tlomgnocunam mpeacraske je Tpaxkuo 42.272,30 espa (EUR) Ha nme
MatepujanHe mrere U 116.575,80 eBpa Ha ©Me HEMaTEpHjaTHE IITETE.

88. Bnana je Te 3aXTeBe OCOpUIIA.

89. Cyn He Hanasm y3pouHy Be3y u3Mely yTBpheHe moBpeae u HaBOIHE
marepujanHe mrere. OH, cTora, ogouja oBaj 3axTeB. Mehytum, oH cmarpa
Jla je TIoJTHOCHIIAI] MPEJCTaBKe MPETPIEO HEeMAaTepHjaliHy IITETY Koja ce He
MOJK€ JOBOJHHO HAJOKHAIUTU CaMUM yTBphuBameM mnospene KoneHiyje.
C o03upoM j1a je y mpeaMeTHOM Ciydajy yTBpheHa MoBpena U Ha OCHOBY
OpoIleHe MO OCHOBY mpaBu4yHOCTH, Cya crora mAoiesbyje MOJHOCHOLLY
npencraske 1,500 eBpa y oBoM nieny.

b. Tpoumkosu

90. Tlomnocunar mpeacTaBke je, Takohe, Tpaxkuo 26.155,98 eBpa Ha nme
TPOIIKOBA HAacTaluxX mpen nomahum cymoBuMa u np el omM Cymom a y
BE3W Ca OBUM 3aXTEBOM ITOJHOCHJIAI TPEJICTABKE je JOCTABHO (PaKType CBOT
aJIBOKaTa.

91. Bnaga je Te 3axTeBe OCTIOpHJIA.

92. Ilpema mpakcu Cyna, moxHocwial NpPEACTaBKE HMa IpaBO Ha
HaKHaIy TPOIIKOBA CaMO Y OHOj MEpH Y K0jOj j€ TTOKa3aHO J1a Cy OHM 3ancTa
¥ HEONXOJHO HACTajld M Jla Cy OIpaBJaHU Yy NOIJeAy U3Hoca (BUAM, Ha
npumep, latridis mpotuB ['puxe (mpaBuuHo 3amoBosberwe) [BB], Op.
31107/96, cras 54, ELIXP 2000-XI).

93. VY oBom cnyuajy, umajyhu y BUIy JOKyMEHTa Y CBOM TIOCEY U TOpe
HaBeseHa mepuia, Cyn cMarpa onpaBAaaHuM Ja gonaenu cymy oxn 1.500,00
€Bpa IUTYC €BEHTYaJTHU TIOpe3 KOju O ce MOrao IJIaTUTH Ha Taj U3HOC.

B. 3aTe3na kamara

94. Cyn cmarpa aa je mpuMeEpeHo Ja 3aTe3Ha KamaTa Oy/ie 3aCHOBaHaHa
HajHIKO] KaMaTHO] cTonu EBporicke nieHTpanHe 0aHKe y3 J0JaTak o TpH
NPOIICHTHA ITOCHA.



N3 I'OPE HABEJIEHMX PA3JIOT'A, CY I JEJHOI'JTACHO

1. Ilpoenawasa mnputyx0y y Be3M ca HEOATOBapajyhum JjedemeM W
JTYKHHOM TIPUTBOPA 10 cyhema JomymTeHOM,a OCTalld J1€0 MPEJCTaBKe
HEJIOMYIITEHIM;

2. Ymephyje na Huje nomuio a0 nospeae wiana 3. KonseHmwmje;
3. Ymephyje na je nonuio no nospeze uiana 5. ctaB 3. KonBeHmuje;

4. Vmephyje
(a) ma TyxxeHa apkaBa Tpeda Ja UCIIATH MOJHOCHOILY TIPEICTaBKe,
y POKY OJ TPH Mecella o] IaTyMa KaJia oBa Ipecyia oCTaHe
NPaBOCHAXHA, y CKJIaay ca wianoM 44. cras 2. Konsenuuyje,
cnenehe uzHoce, koju he OUTH MPETBOPEHH Y HAITMOHAIHY BAITYTy
TyxeHe ap>kaBe 10 Kypcy Koju he BaXuTH Ha 1aH HCIIare:
(i) 1.500 eBpa (jeaHa xubaja MeT CTOTHHA €Bpa) HA MMeE
NpeTpIJbeHE HeMaTepHjaliHe IITeTe, ITyC ope3 KOju ce
MOJKE TIJIATHTH,
(if) 1.500 eBpa (jemHa XMJbajaa MeT CTOTHHA €BPa) HA HME
TPOIIKOBA, ILTYC TIOPE3 KOjU C& MOKE HAIIJIATUTH
MOJTHOCHOLLY TIPEJICTABKE;
(0) ma mo ucreky rope HaBeJeHa TPH Mecela JI0 ucIiaTe, Tpeda
IUTATUTH
00MYHY KaMaTy Ha TOpe HaBeJeHE M3HOCE IO CTOIHU KOja j€ jeTHaKa
HajHIKO] KaMaTHOj cTonu EBporicke neHTpane 6aHke y3 104aTak o
TpH
IPOIICHTHA MTOCHA;

5. Oobuja ocrartak 3axTeBa IOJHOCHOIA TMPEACTaBKE 3a IPaBUYHO
3a/I0BOJBCHHC.

CacTaBJbe€HO Ha €HTJIECKOM Je3UKYy M JJOCTaBJLEHO Y MHCaHO] popMHU Ha JaH
23. ¢ebpyapa 2010. roguHe y CKIamay ca mpaBwioM 77 CTaBOoBH 2 u 3
ITocnoBuuka Cyna.

Sally Dolle Francoise Tulkens
Cexpetap [Ipencennuk
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This judgment will become final in the circumstances set out in Article 44 § 2 of the
Convention. It may be subject to editorial revision.



In the case of Permanovic v. Serbia,
The European Court of Human Rights (Second Section), sitting as a Chamber
composed of:
Francoise Tulkens, President,
Ireneu Cabral Barreto,
Vladimiro Zagrebelsky,
Danut¢ JocCiené,
Dragoljub Popovié,
Andras Sajo,
Nona Tsotsoria, judges,
and Sally Dolle, Section Registrar,
Having deliberated in private on 2 February 2010,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

1. The case originated in an application (no. 48497/06) against the Republic of
Serbia lodged with the Court under Article 34 of the Convention for the Protection of
Human Rights and Fundamental Freedoms (“the Convention™) by a Serbian national,
Mr Dusan Bermanovi¢ (“the applicant™), on 24 November 2006.

2. The applicant was represented by Ms A. Gacesa, a lawyer practising in Novi
Sad. The Serbian Government (“the Government”) were represented by their Agent,
Mr S. Cari¢.

3. The applicant alleged that the length and conditions of his detention, as well as
inadequate medical care during that time, had violated his rights under Articles 3, 5
and 6 of the Convention.

4. On 30 August 2007 the President of the Second Section decided to give notice
of the application to the Government. It was also decided to examine the merits of the
application at the same time as its admissibility (Article 29 § 3).

THE FACTS
I. THE CIRCUMSTANCES OF THE CASE

A. The criminal proceedings

5. The applicant was born in 1966 and lives in Novi Sad.

6. On 24 March 2003 the competent authorities opened a criminal investigation
against the applicant on suspicion of abuse of power (“zloupotreba sluzbenog
poloZaja’’) and forging of official documents (*“falsifikovanje sluzbenih isprava’). On
the same day, the applicant was examined by the investigating judge, at which time he
submitted a temporary address.

7. On 5 May 2003 the police searched the flat owned by the applicant situated at
the address of his permanent residence (prebivaliSte). The applicant's mother, who
was present at the search, stated that the applicant had not lived in that flat for over



two years. According to the official police report, the police then contacted the
applicant by telephone and he informed them that he was looking for a new flat.

8. Subsequently, following a request by the Novi Sad District Public Prosecutor's
Office (Okruzno javno tuzilaStvo Novi Sad), on 2 June 2003 the Novi Sad District
Court (Okruzni sud u Novom Sadu) ordered that the applicant be detained on remand
under section 142(2)(1) of the Criminal Procedure Code (risk of flight) and that an
arrest warrant be issued against him. The applicant appealed against that decision. On
4 June 2003 his lawyer submitted the applicant's new address to the Novi Sad District
Court, alleging that he had already done so on 8 May 2003. However, on 23 June
2003 the Supreme Court dismissed the appeal against the detention order.

9. On 17 October 2003 the Public Prosecutor's Office indicted the applicant and
shortly thereafter, on 11 December 2003, the District Court quashed the detention
order against the applicant and set bail at EUR 40,000. The applicant appeared at the
court hearing in person. However, the Supreme Court quashed the bail decision and
remitted the case. Thereafter, the District Court again ordered that the applicant be
remanded in custody because his behaviour thus far had indicated a high risk of flight;
the Supreme Court upheld that decision.

10. Meanwhile, on 6 February 2004 the applicant was brought before the District
Court (investigating) judge (“istrazni sudija”), and was remanded in custody. The
applicant claimed that he had gone to the police station of his own accord, but the
Government disagreed. There appears to have been no official police report on the
applicant's arrest. The only document relating to the event of that date — a note made
by the investigating judge of the Novi Sad District Court — states as follows:

“It is established that the [police] officers... at 10.30 a.m. brought [the applicant] before the...
investigating judge of this court... The accused states that at 9 a.m. this morning he voluntarily
reported to the Novi Sad police department, because he heard that they were looking for him...”

11. The applicant requested to be released on bail and offered EUR 50,000. His
request was dismissed as insufficient, since “the amount [he had] obtained by
unlawful actions was several times higher than the amount offered” and thus provided
no guarantee that he would not abscond. His detention was thereafter regularly
extended because of such a risk.

12. On 9 November 2004 the Novi Sad District Court sentenced the applicant to
four and a half years' imprisonment. On 15 June 2005 the Supreme Court quashed that
judgment and remitted the case, extending at the same time the applicant's pre-trial
detention to prevent his absconding.

13. The applicant filed several applications for release on bail, but his requests
were dismissed.

14. In the resumed proceedings, on 18 May 2006 the District Court again found
the applicant guilty and sentenced him to three years' imprisonment. However, that
judgment was .quashed by the Supreme Court on 6 December 2006 and the
applicant's detention was extended.

15. In early 2007 the applicant requested release from detention on account of
inadequate medical care, but his request was dismissed in April 2007.

16. In the remitted proceedings, on 14 May 2007 the applicant's counsel objected
to an expert opinion submitted to the court. She explained the applicant's health
condition in detail, complained about the inadequacy of his medical treatment in
detention and stressed that his health had deteriorated to a large extent owing to the
duration of his detention.

17. In a fresh judgment in the applicant's case delivered on 7 June 2007, the court
sentenced the applicant to four years' imprisonment, but decided to release him.
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However, the applicant was ordered not to leave his habitual place of residence and to
report to the District Court each month, failing which he might be returned to custody.

B. The applicant's medical condition

18. The applicant was examined for the first time on 9 February 2004, shortly after
being taken into custody. The medical report concluded that he had been in good
health.

19. During 2004 he was diagnosed with psychiatric problems and was hospitalised
on several occasions. In 2005 he suffered from severe back pain and was hospitalised
as a result of a hunger strike. In 2006 he was diagnosed with benign breast
augmentation. In addition to the public medical care provided, since January 2006 the
domestic court had allowed the applicant to have regular consultations with his
private doctor.

20. At the end of 2006 the applicant was diagnosed with Hepatitis C. The testing
was organised within the framework of voluntary confidential counselling and testing
for HIV and Hepatitis (“Dobrovoljno povjerljivo savjetovaliste i testiranje”), which at
the material time appears to have been available in prison.

21. The applicant claimed that he had been diagnosed already in November 2006,
whereas the Government submitted that his diagnosis had been made on 6 December
2006. In his examination of 1 December 2006 the applicant's private doctor made no
mention of a Hepatitis C infection.

22. On 25 January 2007 the applicant went on a hunger strike.

23. On 8 February 2007 the applicant was examined by his private doctor, who
recommended that he be examined by an infectious diseases specialist. That
consultation took place on 13 February 2007, when the applicant underwent further
blood tests.

24. As a result of his hunger strike, on 1 March 2007 the applicant was transferred
to the Belgrade Prison Hospital because of a rise in his liver enzymes. However, he
refused to be examined by the hospital staff, claiming that he had contracted Hepatitis
during his last stay there. On 19 March 2007 the applicant's lawyer requested the
court that he be returned to the Novi Sad District Prison, and on 28 March 2007 the
authorities acted accordingly. On his release from the Belgrade Prison Hospital, the
doctors concluded that there were no traces of starvation and that the applicant
suffered from drug abuse.

25. On his return, he was again examined by the infectious diseases specialist,
who on the basis of further blood tests concluded that his liver enzymes had improved
and that he should undergo a liver biopsy, which was performed on 23 April 2007.
The biopsy established that the applicant suffered from chronic Hepatitis C with
minimal activity and minimal fibrosis. In May 2007 samples were sent for additional
tests to determine his genotype in order to start anti-viral treatment.

26. The applicant was released from detention on 7 June 2007, before the
genotyping tests were concluded and before he had started receiving treatment for his
condition.

27. Pursuant to a medical report dated January 2008, after the applicant had
undergone the appropriate anti-viral treatment, his infection was in remission.
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Il. RELEVANT DOMESTIC LAW

28. The relevant provisions of the Code of Criminal Procedure (Zakonik o
krivicnom postupku; published in OG FRY nos. 70/01, 68/02, 58/04, 115/05 and
49/07) in force at the material time read as follows:

Section 136

“If there are circumstances indicating that the defendant might abscond, hide, go to an unknown
place or abroad, the court may, by a reasoned decision, prohibit him from leaving his place of
residence. ...

The parties may appeal against a ruling ordering, extending or setting aside [the said] measures
.. and the Public Prosecutor may also appeal against a ruling rejecting his request for their
application. The Judicial Panel ... shall decide on the appeal ... [within a period of three days] ...
The appeal does not stay the execution of the ruling. ...”

Section 137

“A defendant who is to be or has already been detained based only on circumstances indicating
that he will abscond ... [or if duly summoned, that he is clearly evading appearance at the main
hearing] ... , may remain at large or may be released providing that he personally, or another
person on his behalf, gives bail guaranteeing that he will not abscond until the conclusion of the
criminal proceedings, and the defendant himself promises that he will not hide or change his place
of residence without permission.”

Section 140(1)

“A decision concerning bail before and in the course of a [judicial] investigation shall be
rendered by the investigating judge. After the indictment is preferred, the decision on bail shall be
rendered by the President of the Chamber and [subsequently] at the main hearing by the Chamber
itself.”

Section 142(2)

“For the purposes of the unhindered conduct of the criminal proceedings... detention may be
ordered against a person who is under reasonable suspicion of having committed a criminal
offence if:

(1) he is in hiding or his identity cannot be established, or if there are other circumstances
clearly indicating a risk of flight; ...”
Section 143
“Detention shall be ordered by a decision of the competent court. ...

A decision on detention shall be served on the person to whom it relates at the time he is
deprived of his liberty, but no later than within 24 hours ...

A detained person may file an appeal against the decision on detention with the Judicial Panel
within 24 hours from the time of its receipt. The appeal, the decision on detention and other files
shall immediately be forwarded to the Judicial Panel. The appeal shall not stay the execution of
the [impugned] decision. ...

In the situation referred to ... [above] ... [,] the Judicial Panel shall rule on the appeal within 48
hours.”
Section 389(4)

“If the defendant is in detention on remand, the second-instance court shall examine the
continuation of the reasons for the measure and decide whether or not to extend it. No appeal shall
lie against that decision.”
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29. The relevant provision of the Enforcement of Criminal Sanctions Act 2005
(Zakon o izvrSenju krivicnih sankcija; published in OG RS no. 85/05) reads as
follows:

Section 101
“Prisoners are entitled to free medical care.

Prisoners who cannot receive adequate medical treatment within the institution shall be
transferred to the Special Prison Hospital or other health institution, and pregnant women to a
maternity ward for childbirth.

Time spent on medical treatment shall be calculated as part of the time of imprisonment.”

Section 102
(1) Medical treatment of a prisoner is conducted with his consent.

(2) Force-feeding of a prisoner is not allowed...”

Section 245

“The enforcement of a detention measure is subject to supervision by the president of the
District Court that has jurisdiction for the territory where the main premises of the detention
facility are located.”

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION

30. The applicant complained under Article 3 of the Convention about the
allegedly inadequate medical treatment afforded to him during his detention. The said
provision reads as follows:

“No one shall be subjected to torture or to inhuman or degrading treatment or punishment.”

31. For the first time in his written observations to the Court, dated 30 January
2008, the applicant also complained about the general conditions of his detention,
including the cell size and permissible outdoor walks.

32. The Court reiterates that, as regards complaints not included in the initial
application, the running of the six-month time-limit is not interrupted until the date
when the complaint is first submitted to it (see Allan v. the United Kingdom (dec.), no
48539/99, 28 August 2001).

33. Bearing in mind that the applicant was released on 7 June 2007 and that he
introduced his complaint about the general conditions of his detention only on the
above-mentioned date, it follows that this part of the complaint has been introduced
out of time and must be rejected in accordance with Article 35 88 1 and 4 of the
Convention.

34. Consequently, in examining the applicant's complaint under Article 3, the
Court shall therefore only take into account the adequacy of medical treatment
afforded to him in detention.
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A. Admissibility

35. The Government submitted that the applicant had failed to exhaust domestic
remedies. Without relying on any provision of domestic law, they claimed that he
could have appealed to the president of the District Court, as well as to the prison or
hospital authorities.

36. The applicant disagreed. He maintained that he had repeatedly informed the
competent court about his health condition but to no avail.

37. The Court recalls that the rule of exhaustion of domestic remedies contained in
Article 35 § 1 of the Convention requires that normal recourse should be had by an
applicant to remedies which are available and sufficient to afford redress in respect of
the breaches alleged (see, among other authorities, Akdivar and Others v. Turkey,
16 September 1996, 8 65, Reports of Judgments and Decisions 1996-1V). The
existence of the remedies in question must be sufficiently certain not only in theory
but in practice, failing which they will lack the requisite accessibility and
effectiveness (ibid.).

38. In the area of exhaustion of domestic remedies there is a distribution of the
burden of proof. It is incumbent on the Government claiming non-exhaustion to
satisfy the Court that the remedy was an effective one available in theory and practice
at the relevant time, that is to say, that it was accessible, was one which was capable
of providing redress in respect of the applicant's complaints and offered reasonable
prospects of success. However, once this burden has been satisfied it falls to the
applicant to establish that the remedy advanced by the Government was in fact
exhausted or was for some reason inadequate and ineffective in the particular
circumstances of the case or that there existed special circumstances absolving him or
her from the requirement (ibid., § 68).

39. The Court points out that the decisive question in assessing the effectiveness
of a remedy concerning a complaint of ill-treatment is whether the applicant can raise
this complaint before domestic courts in order to obtain direct and timely redress, and
not merely an indirect protection of the rights guaranteed in Article 3 of the
Convention. The remedy can be both preventive and compensatory in instances where
persons complain about their ill-treatment in detention or the conditions thereof (see
Melnik v. Ukraine, no. 72286/01, § 68, 28 March 2006).

40. Turning to the present case, the Court observes on the one hand that, in her
submissions to the District Court, the applicant's counsel often complained about the
inadequacy of the medical treatment which her client had been receiving in detention
(see above § 16). On the other hand, the Government failed to specify any provision
of domestic law which would secure the applicant, with reasonable prospects of
success, redress for his Convention grievance.

41. In Serbia, the enforcement of detention measures is regulated by the Code of
Criminal Procedure and the Enforcement of Criminal Sanctions Act. Pursuant to
section 245 of the Enforcement of Criminal Sanctions Act in force at the material
time, enforcement of a detention measure is subject to supervision by the president of
the District Court which has jurisdiction for the territory where the main premises of
the detention facility are located. However, the above legislation does not provide for
a complaints procedure — before a court or an administrative authority — which would
satisfy the effectiveness requirements in respect of complaints concerning detention
conditions or the medical treatment afforded to detainees.

42. In the absence of any domestic case-law in support of their contention, the
Court must conclude that the Government have failed to show that there existed an
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effective remedy accessible to the applicant in respect of his Convention grievance
under Article 3 of the Convention. Consequently, the Government's objection must be
rejected.

43. The Court further notes that this complaint is not manifestly ill-founded within
the meaning of Article 35 § 3 of the Convention. It also notes that it is not
inadmissible on any other grounds. It must therefore be declared admissible.

B. Merits

1. The Government's submissions

44. The Government submitted that during his detention the applicant had been
examined 270 times in the Novi Sad District Prison as well as by specialists. Further,
he had been hospitalised in the Belgrade Prison Hospital on eight occasions. In
addition, ever since January 2006 the applicant had had regular check-ups by his
private doctor and was at all times allowed to receive the treatment prescribed by him.
In this connection, the Government pointed out the importance for detainees of being
able to undergo medical checks by doctors from outside the prison regime, which in
the applicant's case had been fully ensured.

45. The Government acknowledged that the applicant had been in good health
when taken into custody and that his health had deteriorated during his detention.
Most of the time, he had been suffering from depression and anxiety, partly because
of his previous history of illness and in part related to his mental suffering caused by
the detention itself. For his psychological problems, the applicant was, however,
regularly treated by three psychiatrists.

46. The applicant was diagnosed with Hepatitis C on 6 December 2006 and the
Government did not dispute that he had contracted the virus in detention. However, in
their view, he had been afforded adequate medical treatment in that he had
immediately been examined by an infectious diseases specialist and sent to the Novi
Sad Clinical Centre for testing. As regards the medical care afforded to the applicant
in March 2007 in the Belgrade Prison Hospital, the Government submitted that the
applicant had not only begun a hunger strike, which had caused additional
deterioration in his condition, but had also refused to be examined by the hospital
staff, claiming that he had contracted that infection during his last stay there. The
latter information, in the Government's view, could not be established beyond
reasonable doubt.

47. Finally, the Government recalled the findings of the Committee for the
Prevention of Torture during their visit to Serbia in 2004, when that body had found
no specific problem with Hepatitis C infections in Serbian prisons and had observed
that “the prison hospital staff seemed dedicated to providing best possible care to the
patients”.

2. The applicant's arguments

48. The applicant maintained that the treatment for his Hepatitis C infection had
been inadequate. It had taken several months before he was examined for the first
time by a specialist and his anti-viral treatment had not even begun prior to his release
from detention seven months after the diagnosis. Moreover, during his hunger strike
he had not been afforded the necessary vitamins, medication or tea.

49. As regards treatment in the Belgrade Prison Hospital, the applicant claimed
that one of the doctors there had erroneously diagnosed him as a drug abuser —
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something which had never been diagnosed during his previous stays in that hospital.
Also he claimed to have contracted the Hepatitis infection during his last stay at that
hospital, which is why he refused any further blood tests.

3. Relevant principles

50. The Court reiterates that Article 3 of the Convention enshrines one of the most
fundamental values of a democratic society. It prohibits in absolute terms torture or
inhuman or degrading treatment or punishment, irrespective of the circumstances and
the victim's behaviour (see Labita v. Italy, 6 April 2000, § 119, Reports 2000-1V).
Such ill-treatment must attain a minimum level of severity if it is to fall within the
scope of Article 3 of the Convention. The assessment of this minimum level is
relative; it depends on all the circumstances of the case, such as the duration of the
treatment, its physical and mental effects and, in some cases, the sex, age and state of
health of the victim (see, among other authorities, Ireland v. the United Kingdom, 18
January 1978, § 162, Series A no. 25). Although the purpose of such treatment is a
factor to be taken into account, in particular the question of whether it was intended to
humiliate or debase the victim, the absence of any such intention does not inevitably
lead to a finding that there has been no violation of Article 3 (see Peers v. Greece, no.
28524/95, §74, ECHR 2001-11l; ValaSinas v. Lithuania, no. 44558/98, § 101,
ECHR 2001-VIII; Cenbauer v. Croatia, no. 73786/01, § 43, ECHR 2006-111).

51. The Court has consistently stressed that the suffering involved must in any
event exceed that inevitably connected with a legitimate deprivation of liberty.
Nevertheless, in the light of Article 3 of the Convention, the State must ensure that a
person is detained under conditions which are compatible with respect for human
dignity, that the manner and method of the execution of the measure do not subject
the individual to distress or hardship exceeding the unavoidable level of suffering
inherent in detention, and that, given the practical demands of imprisonment, the
person's health and well-being are adequately secured (see Kudfa v. Poland [GC], no.
30210/96, 88 92-94, ECHR 2000-XI), with the provision of the requisite medical
assistance and treatment (see, mutatis mutandis, Aerts v. Belgium, 30 July 1998, §§ 64
et seq., Reports 1998-V).

52. In exceptional cases, where the state of a detainee's health is wholly
incompatible with detention, Article 3 may require his or her release under certain
conditions (see Papon v. France (no. 1) (dec.), no. 64666/01, ECHR 2001-VI, and
Priebke v. Italy (dec.), no. 48799/99, 5 April 2001). However, Article 3 cannot be
construed as laying down a general obligation to release detainees on health grounds.
It rather imposes an obligation on the State to protect the physical well-being of
persons deprived of their liberty. The Court accepts that the medical assistance
available in prison hospitals may not always be at the same level as that offered by the
best medical institutions for the general public. Nevertheless, as said above, the State
must ensure that the health and well-being of detainees are adequately secured (see
Kudla, cited above, § 94, ECHR 2000-XI; see also Hurtado v. Switzerland, 28
January 1994, Series A no. 280-A, opinion of the Commission, pp. 15-16, § 79, and
Kalashnikov v. Russia, no. 47095/99, 88 95 and 100, ECHR 2002-V1).

4. The Court's assessment

53. In order to establish whether the applicant received the requisite medical
assistance while in detention, it is crucial to determine whether the State authorities
provided him with sufficient medical supervision for a timely diagnosis and treatment
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of his illnesses (see Popov v. Russia, no.26853/04, § 211, 13 July 2006, and
Mechenkov v. Russia, no. 35421/05, 8 102, 7 February 2008).

54. As regards the diagnosis of his Hepatitis C, the Court sees no evidence to
indicate that the authorities had failed to ensure prompt discovery of the infection.
Moreover, as is apparent from the case file, the applicant discovered his infection
through voluntary confidential counselling, which had been offered to him in
detention as part of a public awareness-raising project concerning HIV and Hepatitis
infections (see paragraph 20 above). In the absence of any obvious earlier symptoms
or claim to the contrary, the State can therefore not be reproached for failing to
diagnose his illness in a timelier manner.

55. The applicant complained, however, that once his illness had been diagnosed,
he had not received prompt and adequate treatment. The Court notes that chronic
hepatitis is an illness that primarily attacks the liver and with time can lead to liver
cirrhosis, liver cancer and death. In this connection the Court reiterates that it is
essential that an applicant undergo an adequate assessment of his or her state of health
in order to be provided with adequate treatment. In the present case, such an
assessment could be obtained from a liver biopsy and relevant blood tests (see Testa
v. Croatia, no. 20877/04, 8 52, 12 July 2007).

56. The Court observes that the applicant was diagnosed some time in late
November or early December 2006, a fact which is in dispute between the parties.
Since in his examination of the applicant dated 1 December 2006, the applicant's
private doctor made no mention of such a diagnosis (see paragraph 21 above), the
Court shall proceed on the assumption that the applicant's infection was indeed
diagnosed on 6 December 2006.

57. Following that date, the applicant appears to have been examined for the first
time in February 2007 by both his private doctor and a specialist in infectious diseases
(see paragraph 23 above). By that time, he had already started his hunger strike as a
result of which his liver enzymes rose and made him unfit for an immediate liver
biopsy, which was nevertheless essential in establishing the already existing damage
to his liver and the necessary course of treatment. He was therefore transferred to the
Belgrade Prison Hospital, where he refused to be examined by the hospital staff
because he claimed to have contracted the Hepatitis infection during his last stay
there. At the applicant's own request, he was returned to the Novi Sad Prison Hospital,
where in April 2007 he underwent a liver biopsy, further blood tests and specialist
exams (see paragraph 25 above). At the time of his release from detention, on 7 June
2007, the results of further blood tests to enable the applicant to start antiviral
treatment had not yet been completed.

58. It is true that during the seven months between his diagnosis and release from
detention the applicant had not started medication-based treatment for his Hepatitis C
infection. However, during that period he had undergone a liver biopsy, numerous
blood tests and examinations by specialised doctors (compare and contrast with Testa,
cited above, 8 52, and Poghosyan v. Georgia, no. 9870/07, § 57, 24 February 2009).
Nevertheless, the Court finds it regrettable that two months elapsed before the
applicant's first examination by an infectious diseases specialist on 13 February 2007,
despite the fact that during that time he appears to have been under the supervision of
his private doctor.

59. However, the Court would note that, by going on a hunger strike and refusing
to be examined in hospital, the applicant himself substantially delayed the
identification of the damage to his liver which he had already sustained. In doing so,
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he showed little or no concern for his state of health and can therefore hardly hold the
authorities responsible for the aggravation of his condition during that period.

60. The Court is aware that Hepatitis C is a serious and, if left untreated, possibly
fatal disease. However, it considers that in the present case the authorities showed a
sufficient degree of diligence, providing the applicant with prompt and uninterrupted
medical care as well as the possibility of identifying the extent to which the disease
had already progressed.

61. In the light of the foregoing, it cannot be said that the authorities provided the
applicant with inadequate or insufficient medical care. Accordingly, the Court
concludes that there has been no violation of Article 3 of the Convention.

Il. ALLEGED VIOLATION OF ARTICLE 5 § 3 OF THE CONVENTION

62. The applicant further complained that the length of his pre-trial detention had
been excessive, in violation of Article 58 3 of the Convention, which, in so far as
relevant, reads as follows:

“Everyone arrested or detained in accordance with the provisions of paragraph 1 (c) of this
Article shall be ... entitled to trial within a reasonable time or to release pending trial. Release may
be conditioned by guarantees to appear for trial.”

63. The Government contested that argument.

A. Admissibility

64. The Court considers that this complaint is not manifestly ill-founded within
the meaning of Article 35 § 3 of the Convention. No other ground for declaring it
inadmissible has been established.

B. Merits

1. Period to be taken into consideration

65. The Court reiterates that, in determining the length of detention pending trial
under Article 5 § 3 of the Convention, the period to be taken into consideration begins
on the day the accused is taken into custody and ends on the day when the charge is
determined, even if only by a court of first instance (see Panchenko v. Russia, no.
45100/98, 8§ 91, 8 February 2005, and Labita cited above, §8 145 and 147,).

66. Furthermore, in view of the essential link between Article 5 § 3 of the
Convention and paragraph 1 (c) of that Article, a person convicted at first instance
cannot be regarded as being detained “for the purpose of bringing him before the
competent legal authority on reasonable suspicion of having committed an offence”,
as specified in the latter provision, but is in the position provided for by Article 5 8 1
(a), which authorises deprivation of liberty “after conviction by a competent court”
(see Panchenko, cited above, § 93, and Kudla v. Poland [GC], no. 30210/96, § 104,
ECHR 2000-XI). However, when assessing the reasonableness of the length of the
applicant's pre-trial detention, the Court should make a global evaluation of the
accumulated periods of detention under Article 5 § 3 of the Convention (see Solmaz v.
Turkey, no. 27561/02, 88§ 36-37, ECHR 2007-... (extracts)).

67. Accordingly, in the present case the period to be taken into consideration
consisted of three separate terms: (1) from 6 February 2004 when the applicant was
taken into custody until his conviction on 9 November 2004; (2) from 15 June 2005
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when the applicant's conviction was quashed on appeal until his subsequent
conviction on 18 May 2006; and (3) from 6 December 2006 when the second
conviction was quashed on appeal until his release on 7 June 2007.

68. Making an overall evaluation of the accumulated periods under Article 5 § 3
of the Convention, the Court concludes that the period to be taken into consideration
in the instant case amounts to approximately two years and two months.

2. The parties' submissions

(a) The Government

69. The Government stressed that in 2003 the applicant had not been available to
the police authorities, which was why the competent court had lawfully ordered that
he be remanded in custody. His detention was thereafter regularly extended because
of the risk of flight, which could not be excluded given the high maximum sentence
for the crime of which he had been accused as well as his behaviour prior to his
deprivation of liberty on 6 February 2004.

70. The Government further submitted that the domestic courts had thoroughly
examined the applicant's requests for release on bail. However, those requests were
rejected because the proposed amounts had been insufficient to guarantee the
applicant's attendance at the hearings, in particular bearing in mind that he had
unlawfully acquired around ten times more than the amount offered.

71. The authorities had also carefully examined the applicant's request to be
released from detention on account of inadequate medical treatment, and concluded
that there had been insufficient evidence to suggest that the applicant's medical
condition might justify his release. Lastly, in its final judgment of 7 June 2007 the
District Court decided to release the applicant, under certain conditions, primarily on
account of his state of health.

(b) The applicant

72. The applicant maintained that the authorities had failed to prove an intention to
abscond, thus rendering his detention devoid of any legal basis. Also, when extending
his detention, the courts should have taken into account his medical condition and
other relevant factors. His requests for bail were rejected without a valid reason, at the
same time breaching his right to the presumption of innocence.

3. The Court's assessment

(a) General principles

73. Under the Court's case-law, the issue of whether a period of detention is
reasonable cannot be assessed in abstracto. Whether it is reasonable for an accused to
remain in detention must be assessed in each case according to its special features.
Continued detention can be justified only if there are specific indications of a genuine
requirement of public interest which, notwithstanding the presumption of innocence,
outweighs the rule of respect for individual liberty (see, among other authorities,
McKay v. the United Kingdom [GC], no. 543/03, § 42, ECHR 2006-X, and Kudla,
cited above, § 110).

74. The Court further observes that it falls in the first place to the national judicial
authorities to ensure that, in a given case, the pre-trial detention of an accused person
does not exceed a reasonable length of time (see, among many other authorities,
Vrencev v. Serbia, no. 2361/05, § 73, 23 September 2008). To this end they must
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examine all the facts arguing for or against the existence of a genuine requirement of
public interest justifying, with due regard to the principle of the presumption of
innocence, a departure from the rule of respect for individual liberty, and set them out
in their decisions dismissing the applications for release. It is essentially on the basis
of the reasons given in these decisions and of the true facts mentioned by applicants in
their appeals that the Court is called upon to decide whether or not there has been a
violation of Article 5 § 3 of the Convention (see Labita, cited above, § 152).

75. The persistence of a reasonable suspicion that the person arrested has
committed an offence is a condition sine qua non for the lawfulness of the continued
detention, but after a certain lapse of time it no longer suffices. In such cases the
Court must establish whether the other grounds given by the judicial authorities
continue to justify the deprivation of liberty. Where such grounds are “relevant” and
“sufficient”, the Court must also ascertain whether the competent national authorities
displayed “special diligence” in the conduct of the proceedings (see Labita, cited
above, § 153). The burden of proof in these matters should not be reversed by making
it incumbent on the detained person to demonstrate the existence of reasons
warranting release (see Ilijkov v. Bulgaria, no. 33977/96, § 85, 26 July 2001).

(b) Application of the above principles to the present case

76. As noted above, the applicant was held in pre-trial detention for two years and
two months, a period which may raise an issue under the Convention (see, for
example, Dolasinski v. Poland, no. 6334/02, § 35, 19 December 2006; Barkanyi v.
Hungary, no. 37214/05, § 27, 30 June 2009; Doronin v. Ukraine, no. 16505/02, § 61,
19 February 2009).

77. His detention was regularly extended by the domestic authorities. However,
each periodic decision contained the same reason — the risk of absconding — owing to
the fact that the applicant had been unavailable to the authorities in 2003 and that they
had had to issue an international arrest warrant. The applicant contested these facts,
claiming that he had provided the authorities with his temporary address and that,
once he had found out about the arrest warrant, he had turned himself in at the local
police station.

78. Be that as it may, the Court considers that the possibility of absconding may
have been an acceptable justification for the initial placement of the applicant in
custody. However, the need to continue the deprivation of liberty cannot be assessed
from a purely abstract point of view. With the passage of time the authorities must
examine this issue with reference to a number of other relevant factors which may
either confirm the existence of a danger of absconding or make it appear so slight that
it cannot justify detention pending trial (see, among other authorities, Letellier
v. France, 26 June 1991, § 43, Series A no. 207, and Panchenko v. Russia, cited
above, 8 106).

79. In the applicant's case, however, with the passing of time the courts’ reasoning
did not evolve to reflect the developing situation and they failed to verify whether this
ground remained valid at the advanced stage of the proceedings (see Bykov v. Russia
[GC], no. 4378/02, § 64, ECHR 2009-...). Instead, the authorities used standardised
formulas, consistently referring to the initial difficulties in determining the applicant's
whereabouts.

80. Furthermore, when prolonging the applicant's detention, the authorities failed
to consider alternative means of ensuring his presence at the trial, such as, for
example, the seizure of his travel documents. Moreover, his applications for release
were rejected even after he had been detained for a period equivalent to three-quarters

34



of the prison sentence imposed on him by both — ultimately quashed — judgments and
despite his aggravated health condition.

81. For the foregoing reasons, the Court considers that the authorities extended the
applicant's detention on grounds which cannot be regarded as “sufficient”, thereby
failing to justify the applicant's continued deprivation of liberty for a period of over
two years. It is therefore not necessary to examine whether the proceedings against
him were conducted with due diligence.

82. There has accordingly been a breach of Article 5 § 3 of the Convention.

3. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION

83. The applicant lastly complained about the length of the criminal proceedings
against him. He relied on Article 6 8 1 of the Convention, which, in so far as relevant,
provides as follow:

“In the determination of ... any criminal charge against him, everyone is entitled to a ... hearing
within a reasonable time by [a] ... tribunal ...”

84. The period to be taken into consideration began on 3 March 2004, when the
Convention entered into force in respect of Serbia, and ended on 7 June 2007. It thus
lasted approximately three years and three months.

85. During that time the case was examined by two levels of jurisdiction,
including a remittal. Since it involved several accused persons and a series of
financial offences, it was of a certain legal and factual complexity. Moreover, an
examination of the case file does not disclose any lack of diligence on the part of the
courts. Consequently, bearing in mind its case-law on the matter, the Court does not
consider that the overall length of the proceedings in the present case exceeded a
“reasonable time”.

It follows that this complaint is manifestly ill-founded and must be rejected in
accordance with Article 35 88 3 and 4 of the Convention.

4. APPLICATION OF ARTICLE 41 OF THE CONVENTION

86. Avrticle 41 of the Convention provides:

“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and
if the internal law of the High Contracting Party concerned allows only partial reparation to be
made, the Court shall, if necessary, afford just satisfaction to the injured party.”

A. Damage

87. The applicant claimed 42,272.30 euros (EUR) in respect of pecuniary damage
and EUR 116,575.80 in respect of non-pecuniary damage.

88. The Government contested those claims.

89. The Court does not discern any causal link between the violation found and
the pecuniary damage alleged; it therefore rejects this claim. However, it considers
that the applicant has suffered non-pecuniary damage which cannot be sufficiently
compensated by a mere finding of a violation of the Convention. Having regard to the
violations found in the present case and making its assessment on an equitable basis,
the Court therefore awards the applicant EUR 1,500 under this head.
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B. Costs and expenses

90. The applicant also claimed EUR 26,155.98 for the costs and expenses incurred
before the domestic court and before this Court, in respect of which claim the
applicant submitted invoices from his lawyer.

91. The Government contested those claims.

92. According to the Court's case-law, an applicant is entitled to the
reimbursement of costs and expenses only in so far as it has been shown that these
have been actually and necessarily incurred and were reasonable as to quantum (see,
for example, latridis v. Greece (just satisfaction) [GC], no. 31107/96, 8 54, ECHR
2000-X1).

93. In the present case, regard being had to the documents in its possession and to
the above criteria, the Court considers it reasonable to award the sum of EUR 1,500,
plus any tax that may be chargeable on that amount.

C. Default interest

94. The Court considers it appropriate that the default interest should be based on
the marginal lending rate of the European Central Bank, to which should be added
three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declares the complaints concerning inadequacy of medical treatment and the
length of pre-trial detention admissible, and the remainder of the application
inadmissible;

2. Holds that there has been no violation of Article 3 of the Convention;
3. Holds that there has been a violation of Article 5 § 3 of the Convention;

4. Holds

(a) that the respondent State is to pay the applicant, within three months from the
date on which the judgment becomes final, in accordance with Article 44 § 2 of
the Convention, the following sums, to be converted into the national currency of
the respondent State at the rate applicable on the date of settlement:

(i) EUR 1,500 (one thousand five hundred euros) in respect of non-pecuniary
damage, plus any tax that may be chargeable,

(i) EUR 1,500 (one thousand five hundred euros) in respect of costs and
expenses, plus any tax that may be chargeable to the applicant;
(b) that from the expiry of the above-mentioned three months until settlement
simple interest shall be payable on the above amounts at a rate equal to the
marginal lending rate of the European Central Bank during the default period plus
three percentage points;

5. Dismisses the remainder of the applicant's claim for just satisfaction.

Done in English, and notified in writing on 23 February 2010, pursuant to Rule 77
8§ 2 and 3 of the Rules of Court.
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Sally Dolle Francoise Tulkens
Registrar President*
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